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* UNITED STATES DISTRICT COURT 
for the 


DISTRICT OF COLUMBIA 


FRED B. BLACK, JR. 
4403 “W" Street, N.. W. 
- Washington, D. C. 
Plaintiff 


panty 
Civil Action No. 440 | Ol? 


PLAINTIFF DEMANDS _ 
A JURY TRIAL: 


ve 


SHERATON CORPORATION OF AMERICA, 
WASHINGTON SHERATON CORPORATION, 
and. UNITED. STATES OF AMERICA 


Shem 
FEB 2 4 1967 
ROBEKI Ml. STEARNS, CLERK 


we ess ws ws os ss as se ~~ 


Defendants 


COMPLAINT FOR MONEY DAMAGES FOR 
TRESPASS AND INVASION OF PRIVACY 


COUNT ONE 

1. The Plaintiff is a resident of the District of Columbia. 

2. Defendant Sheraton Corporation of America is a corporation 
organized and existing under and by virtue of the laws of the State of 
New Jersey, with a present place of business at 2660 Connecticut Avonue, * 
N. W., among.others, in the District of Columbia, and at all times 
relevant to this action has ‘been actively engaged.in business. in the 
District of Columbia. 

3, Defendant Washington Sheraton Corporation is a corporation 
organized and existing under and by virtue of the laws of the State of 

. Delaware and is authorized and licensed to do business in the District of 

cores: with a present place of business at Sixteenth and “K” Streets, 


N. W., among others, in the District of Columbia, and at all times relevant 


9 
to this action has been actively engaged in business in the District of “> - 
Columbia. 
| 4, The amount in controversy exceeds the sum of Ten Thousand 

Dollars ($10, 000) exclusive of interest and costs. 

| 5. Defendant Sheraton Corporation of America operates and 
manages and Defendant Washington Sheraton Corporation owns a hotel 
known as the “Sheraton-Carlton Hotel”, located at Sixteenth and “K” 


Streets,. N. W.,.in-the District of Columbia, and said defendants did so 


‘operate, manage and own said hotel during the period from February. 7, 


1963, to April 25, 1963, and for many years prior thereto, 
6. Defendants Sheraton Corporation of ponerse and Washington 
Sheraton Corporation are in the innkeeping business and,' accordingly, 
in consideration of the payment of stated rates, provide food,. lodging, and 
related services to guests of the Sheraton-Carlton Hotel under the terms 
customarily, offered by innkeepers, including the warranty of quiet 
enjoyment and freedom from the invasion of the privacy of guests’ rooms. 
7. In addition to the customary warranties of the innkeeper, 
defendants gheratontCa ora of America and. Washington Sheraton 
Coxporstion have for many.years, including the period from February. 7, 
1963, to April 25, 1963, in their ownership, operation, and management of 
the Sheraton-Carlton Hotel and in their sei cninneree ns held themselves 
.out to-the public as providing and have specially warranted that they would 


provide exceptional privacy and, in particular, freedom from. intrusion upon 


the private and personal affairs of guests at the Sheraton-Carlton Hotel. 


10 


8. Relying upon the customary warranties of the innkeeper and 
particularly upon the special representations, inducements, and warranties 
of defendants Sheraton Corporation of America and Washington Sheraton 
Corporation set out above, Plaintiff was a guest at said Sheraten-Carlton 
Hotel continuously for 10 years prior to and until May, 1966,. including 
the period February.7, 1963, to April 25, 1963, and paid said defendants 

.waluable consideration-in return for a suite of rooms, ‘consisting of a 
‘living room and bedroom, in said hotel. 

9. Notwithstanding the continuing contract between defendants 
Sheraton Corporation of America and Washington Sheraton ‘Corporation 
and Plaintiff, seid defendants" duty to Plaintiff as a guest, the customary 


warranties of the innkeeper, and the special warranties on the part of said 


defendants, on or about February 7, 1963, said defendants did wrongfully, 


knowingly, intentionally, willfully, and maliciously permit, authorize, and. 
aid and abet certain third parties, namely Carlton Giovanetti, Phillip M. 
King, William B. Sloan, H. Branch Wood, Robert Shakelford, Charles 
Shores, and others whose names are not presently known to.Plaintiff, 
employees of Defendant United States, to wrongfully trespass upon 
Plaintiff’s suite, rooms 438-440 in the Sheraton-Carlton Hotel, and invade 
the privacy of Plaintiff by placing an electronic listening device, commonly 
. known as a spike-mike, through the wall between an adjoining room and 
Plaintiff's suite, and into said suite, and, by means of such device and/or 
others, listening to, monitoring, transmitting, and recording the private, 
personal conversations and business transactions of Plaintiff and his guests 


continuously for a period of three months; and said defendants did wrong- 


11 

fully,. knowingly,. intentionally, willfully, maliciously and fraudulently conceal 
from Plaintiff the fact that said listening device was installed and that said 
trespass and invasion of his privacy were taking place, in order to sustain 
in Plaintiff a sense of false security in the use of his suite of rooms in the 
Sheraton-Carlton Hotel; and, after said listening device had been removed, 
said defendants did wrongfully, knowingly, intentionally, willfully, 
maliciously and fraudulently continue to conceal from Plaintitt the facts 
concerning said. listening device and said wrongful eee and invasion 
of his privacy throughout the remaining years in which Plaintitt was a 
guest at the Sheraton-Carlton Hotel; and said defendants have continued to 
so conceal said facts from Plaintiff up to and including the date of this 
complaint, all to the injury of Plaintiff as hereinafter set forth. 

10. Plaintiff first became aware of the wrongful crespase and 
invasion of privacy which are the subjects of this action in June, 1966, 
aon said trespass and.invasion of privacy were publicly disclosed to the. 


‘Supreme Court of the United States by Defendant United States; and Plaintiff 


: if 
neither knew nor in the exercise of due diligence could have known of said | 
i} 


trespass and invasion of privacy before that time because of the willful, 
malicious, and fraudulent concealment of said trespass and invasion. of 
privacy by. defendants Sheraton Corporation of America and. Washington 
‘Sheraton Corporation, as well as Defendant United-States, — 

ll. Asa result of defendants Sheraton Corporation of America’s 
and Washington Sheraton Corporation's willful and maaietons authorizing, 
aiding, and abetting of said trespass upon Plaintiff's suite at the 


Sheraton-Carlton Hotel and said invasion of Plaintiff's privacy, said 


defendants’ fraudulent concealment thereof and the subsequent revelation 
thereof, Plaintiff has suffered great mental anguish and pain, embarrass- 
ment, and.humiliation,. including the alienation of the affections of his 
family, the loss of friends and reine associates, public ridicule and 
humiliation, and the loss of his good name and standing. in the community; 
in addition, Plaintiff has suffered great pecuniary.loss, including the 
destruction of his means of livelihood and the loss of his income. 

.12, Wherefore Plaintiff demands judgment against defendants 
Sheraton Corporation of America and Washington Sheraton Corporation 


-in-the sum of One Million Dollars ($1, 000, 000) compensatory damages 


and Three Million Dollars ($3, 000, 000) punitive damages. 


COUNT TWO 

13. Plaintiff repeats and realleges all the allegations of 
paragraphs 1, 2, 3, 4, 5, 6, 7, 8, and 10 of Count One with the same 
force and effect as if said paragraphs were here set out in full. 

14, Plaintiff incorporates herein by reference those parts of 
paragraph -9 of Count One pertaining to the duties owed by defendants ; 
Sheraton Corporation of America and Washington Sheraton Corporation to 
Plaintiff, the identity. of the third parties involved, and. the details of the 
manner -in which the trespass upon Plaintiff's suite and the invasion-of 
Plaintiff's privacy. took place; on or about February 7, 1963, said defendants 
did wrongfully and negligently fail to prevent said third parties from trespas- 
sing upon the room of Plaintiff and invading the privacy of Plaintiff, in the 
manner set out above, and did wrongfully and negligently and intentionally 


_fail to notify Plaintiff of said trespass and invasion of privacy, when 


13 
defendants knew or in the exercise of due care should have known that said 
trespass and invasion of privacy were taking place; and Sorestter said 
defendants did wrongfully and negligently and intentionally fail to notify 
. Plaintiff that said wrongful trespass and invasion of privacy had taken place 
when defendants knew or in the exercise of due care shout have known. that 
such invasion of privacy had taken place, all to the injury of Plaintiff as 
‘hereinafter set forth. : 
15. Asa result of defendants Sheraton Corporation of America’s 

and: Washington Sheraton Corporation's wrongful and negligent failure 

to Drevent said trespass upon Plaintiff's room at the Sheraton-Carlton 
Hotel and said invasion of Plaintiff's privacy, said defendants’ failure to 
notify Plaintiff thereof, and the subsequent revelation thereof, Plaintiff 
has suffered great mental anguish and pain, embarrassment, and humiliation] 
including the alienation of the affections of his family, the loss of friends 
and business associates, public ridicule and humiliation, and the loss of 
his good name and standing in the community;. in addition, Plaintiff has 
suffered great-pecuniary.loss, including the destruction of his means.of | 
. livelihood and the loss of his income. 

16. - Wherefore Plaintiff demands judgment aes defendants 

Sheraton Corporation of America and Washington Sheraton 


Corporation in the sum of One Million Dollars ($1, 000, 000) compensatory 


damages and Three Million Dollars ($3, 000, 000) punitive damages. 


COUNT THREE 
17. Plaintiff repeats and realleges ‘all the allegations of paragraphs 


1, 2, 3, 4, 5, 6, 7, 8,-and 10 of Count One with the same force and effect 


as if said paragraphs were here set out in full, 


14 
18, Plaintiff incorporates herein by reference those portions of 

paragraph 9 of Count One pertaining to the identity of the third parties 
- involved and the manner in which the trespass upon Plaintiff's suite and 
the invasion of Plaintiff's privacy took place; on or about February 7 
1963, defendants Sheraton Corporation of America and Washington Sheraton 
Corporation breached the continuing contract between said defendants 
and Plaintiff, the customary warranties of the innkeeper, and said 
defendants’ special warranty of privacy, by permitting said third parties 
to trespass upon the room of Plaintiff and invade the privacy of Plaintiff 
in the manner set out above; said defendants further breached said 
continuing contract and warranties during said three months by fraudu~ 
lently concealing from Plaintiff the fact that said listening device was 
installed and that said invasion of his privacy was taking place; and 


thereafter said defendants continued to breach said continuing contract 


and warranties by fraudulently concealing from Plaintiff the fact that said 


listening device had been installed and that said invasion of his privacy 
had taken place, until Plaintiff left the Sheraton-Carlton Hotel in May, 
1966, and said defendants have continued to conceal said facts from 
Plaintiff up to and including the date of this complaint, all to the injury 
of Plaintiff as hereinafter set forth. 

19. Asa result of defendants Sheraton Corporation of Menecioss 
and Washington Sheraton Corporation's breach of said contract and 
warranties, .the fraudulent concealment thereof and the subsequent 
revelation thereof, Plaintiff has suffered great mental anguish and pain, 
embarrassment and humiliation, including the alienation.of the affections 


of his family, the loss of friends and business associates, public ridicule 


15 
and humiliation, and the loss of his good name and standing in the community; 
Os addition, Plaintiff is suffered great pecuniary loss, including the destruc- 
tion of his means of livelihood and the loss of his income.) 
20. Wherefore Plaintiff demands judgment against defendants 
Sheraton Corporation of America and Washington Sheraton Corporation in 
the sum of One Million Dollars ($1, 000, 000) compensatory damages and 


Three Million Dollars ($3, 000, 000) punitive damages. 


COUNT FOUR 

21, Plaintiff repeats and realleges all the allegations of paragraphs 
1, 2, 3, 4, 5, 6, 7, 8, and 10 of Count One with the same force and effect 
as if said paragraphs were here set out in full, 

22, Plaintiff incorporates herein by reference those parts of 
paragraph 9 of Count One pertaining to the duties owed by defendants 
Sheraton Corporation of America and Washington Sheraton Corporation to 
Plaintiff, the identity of the third parties involved, and the details of the 
manner in which the trespass upon Plaintiff’s suite and the invasion of 
Plaintiff's privacy took place; on or about February 7, 1963, said 
defendants did conspire with said third parties to wrongfully trespass 


upon the suite of Plaintiff and invade the privacy and Constitutional rights 


of Plaintiff and, in furtherance of said conspiracy, did permit, authorize, 


aid and abet said third parties to trespass upon the suite of Plaintiff and 
to invade the privacy and Constitutional rights of Plaintiff as setforth 
above; in furtherance of said conspiracy, said defendants did conceal said 
trespass and invasion of privacy and Constitutional rights/from Plaintiff 


and by so doing sustained in Plaintiff a sense of false security in the use of 
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his suite of rooms in the Sheraton-Carlton Hotel; after the removal of said, 
listening device referred to above, said defendants, in furtherance of said 
conspiracy, did conceal from Plaintiff the fact that said device had been 
installed and that said trespass and invasion of his privacy and Constitu- 
tional rights had taken place, and have continued to conceal said facts from 
Plaintiff up to'and including the date of this Complaint, all to the injury of 
Plaintiff as hereinafter set forth. 

23. Asa result of said Conenmrecy, between defendants Sheraton 
Corporation of America and Washington Sheraton Corporation and said 
third parties and said wrongful trespass upon the suite of Plaintiff at the 


Sheraton-Carlton Hotel and said wrongful invasion.of the privacy and 


Constitutional rights of Plaintiff, the concealment thereof and the subse- 


quent revelation thereof, Plaintiff has suffered great mental anguish and 
pain, embarrassment, and humiliation, including the alienation of the 
affections of his family, the loss of friends and business associates, public 
ridicule and humiliation, and the loss of his good name and standing in the 
community; in addition, Plaintiff has suffered great pecuniary loss, includ- 
ing the destruction of his means of livelihood and the loss of his income. 
24. Wherefore, Plaintiff demands judgment against defendants 
Sheraton Corporation of America and Washington Sheraton Corporation in 
_ the sum of One Million Dollars ($1, 000, 000) compensatory damages and 


Three Million Dollars ($3, 000, 000) punitive damages. 


COUNT FIVE 
25. ‘The claim against the United States arises under the Act of 


August 2, 1946, 60 Stat, 843; U.S.C. Title 28 §§1346(b), 2671 et. seq., 
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sommonly known as the Federal Tort Claims Act, as hereinafter more 
‘ully appears. 


26, Plaintiff repeats and realleges the allegations of paragraphs 
1, 8, and 10 of Count One with the same force and effect as if said 
paragraphs were here fully set out, 

27. Onor about February 7, 1963, certain employees of Defendant 
United States, to wit: Carlton Giovanetti, Phillip M. King, William B. 
Sloan, H. Branch Wood, Robert Shakelford, Charles SHoress and others 
whose names are not presently known to Plaintiff, agents of the Federal 
Bureau of Investigation, in the course of an investigation and incident to 
their employment, consistent with and pursuant to the authorization and 
instructions of their superiors, did wrongfully trespass upon the suite of 
Plaintiff in the Sheraton Carlton Hotel and did wrongfully ievade the privacy 
and Constitutional rights of Plaintiff by placing an electronic listening device, 
commonly known as a spike-mike, through the wall between an adjoining 
room and Plaintiff’s suite, and into said suite, and, by méans of such device 


and/or others did listen to, monitor, transmit, and record the private, 


personal conversations and business transactions of Plaintiff and his guests 


continuously for three months, did conceal from Plaintiff the presence of 
said listening device until it was removed on April 25, 1963, and thereafter 
did conceal from Plaintiff the fact that said listening aeracs had been 
installed, until the facts regarding such listening device were publicly 
disclosed by Defendant United States in June, 1966, all to the injury of 
Plaintiff as hereinafter set forth, : 

28. “As a result of said wrongful trespass upon the suite of 


Plaintiff in the Sheraton-Carlton Hotel, said wrongful invasion of the 
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privacy and Constitutional rights of Plaintiff, said wrongful concealment 
thereof by said employees of Defendant United States, and said subsequent 
revelation thereof, Plaintiff has suffered great mental anguish and pain, 
embarrassment and humiliation, including the alienation of the affections 
of his family, ‘the loss of friends and business associates, public ridicule 
and humiliation, and the loss of his good name and standing in the 


community; in addition, Plaintiff has suffered great pecuniary loss, 


including the destruction of his means of livelihood and the loss of his 


income. 
29. Wherefore, Plaintiff demands judgment against Defendant 
United States in the sum of One Million Dollars ($1, 000, 000) 


compensatory damages. 


\ 


COUNT SIX 

30, The claim against the United States arises under the Act of 
August 2, 1946, 60 Stat. 843; U.S.C. Title 28 §§1346(b), 2671 et. seq., 
commonly known as the Federal Tort Claims Act, as hereinafter more 
fully appears, 

31. Plaintiff repeats and realleges the allegations of paragraphs 
1, 8, and 10 of Count One with the same force and effect as if said 
paragraphs were here fully set out. 

32. Onor about February 7, 1963, certain employees of 
Defendant United States, to wit those named in paragraph 27 above and 
others whose names are not presently known to Plaintiff, agents of the 
Federal Bureau of Investigation, in the course of an investigation and 


incident to their employment, consistent with and pursuant to the authoriza- 
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tion and instructions of their superiors, did conspire with defendants 
Sheraton Corporation of America and Washington Sheraton Corporation to 
wrongfully trespass upon the suite of Plaintiff at the Sheraton-Carlton Hotel 
and to invade the privacy and Constitutiona] rights of Plaintiff; pursuant to 
said conspiracy and in furtherance thereof, said ssieste vit of Defendant 
United States, aided and abetted by defendants Sheraton Comporaion of 
America and Washington Sheraton Corporation, in the course of their em- 


ployment, consistent with and pursuant to the authorization and instructions 


of their superiors, did wrongfully trespass upon the suite of Plaintiff 


and invade the privacy and Constitutional rights of Plaintiff for three 
months, as set forth in detail in paragraph 27 above; Se to said 
conspiracy and in furtherance thereof said employees of Defendant United 
States and other such employees and defendants Sheraton Corporation of 
America and Washington Sheraton Corporation did wrongfully conceal 
from Plaintiff any and all information and evidence pertaining to the 
presence of said listening device during February, March, and April of \- 
1963, until such listening device was removed on or about April 25, 1963, 
and thereafter did wrongfully conceal from Plaintiff any and all informa- 
tion and evidence that said listening device had been installed, until the 
facts regarding such listening device were made public in June, 1966, by 
Defendant United States, all to the injury of Plaintiff as hereinafter set 
forth, 

33, Asa result of said wrongful conspiracy, said wrongful 
trespass upon the suite of Plaintiff in the Sheraton-Carlton Hotel, said 


wrongful invasion of the privacy and Constitutional rights of Plaintifé, 
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said wrongful concealment thereof by said employees of Defendant United 
States, and said subsequent revelation thereof, Plaintiff has suffered 
great mental anguish and pain, embarrassment and humiliation, including 
the alienation of the affections of his family, the loss of friends and 


business associates, public ridicule and humiliation, and the loss of his 


good name and standing in the community; in addition, Plaintiff has 


suffered great pecuniary loss, including the destruction of his means of 


livelihood and the loss of his income. 


34. Wherefore, Plaintiff demands judgment against Defendant 


United States in the sum of One Million Dollars ($1, 000, 000) compensatory 


damages. 


Welch & Morgan 

300 Farragut Building 

900 Seventeenth Street, N.W. 
Washington, D. C. 20006 


Hans A. Nathan 

1730 K Street, N, W. 

Washington, D. C. 20006 
; Of Counsel 


February 24, 1967 
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[Caption Omitted in Printing] 
ANSWER 
The defendant, United States of America, by its under- 
signed attorneys, for its answer, admits, aemtesk and al- 


leges as follows: 


First Defense 


The Complaint herein fails to state a claim against 


the defendant United States of America upon which relief 


can be granted. 


Second Defense 
The first four counts of the Complaint seek no relief 
against the United States of America and are not applicable 
to the United States of America. Therefore, no response to 
them by this defendant is necessary. However, if a response 
is deemed necessary, defendant denies all of the allegations 
in the said counts except as they are admitted or qualified! 


in the subsequent paragraphs of this Answer. 


| With Respect to the Fifth Count: 
25. Paragraph 25 is a legal conclusion to which no 


response is necessary. 


26. Defendant does not have sufficient knowledge or 
information upon which to form a belief as té the truth 
of the allegations contained in Paragraph 1 of the Com- 
plaint which is incorporated by reference in Paragraph 
26 of the Complaint and therefore denies said allegations. 
The defendant United States of America admits that the 
plaintiff was a guest at the Sheraton-Carlton Hotel during 


22 


the period February 7, 1963 to April 25, 1963 and for a 
period of time prior and subsequent to those dates. De- 
fendant does not have sufficient knowledge or information | 
upon which to form a belief as to the truth of the remaining 
allegations contained in Paragraph 8 which are incorporated 
by reference in Paragraph 26 and the defendant therefore 
denies said allegations. Answering Paragraph 10 of the 
‘ Complaint which is incorporated by reference in Paragraph 
26 of the Complaint, defendant denies all of the allegations 


contained in Paragraph 10 except those that are admitted or 


qualified as follows.” Defendant admits that the electronic 


surveiliance which is the subject of this action was dis- 

i elosed in the Supreme Court in June 1966, and that the plain- 
tiff was not at any. time prior thezcto informed by this de- 
| fendant that the electronic surveillance had occurred. De- 
fendant does not have sufficient knowledge or information 
upon which to form a belief as to the truth of the allega- 
tions that the plaintiff neither kmew nor in the exercise 
of due diligence could have known about said electronic 
surveillance before the Supreme Court disclosure in June 
1966, and therefore denies said allegations. 

| eT. Defendant denies all of the allegations contained 
in Paragraph 27 of the Complaint except those that are 
admitted or qualified as follows. This defendant admits 
that under Departmental practice in effect for a period 

of years prior to 1963, and continuing into 1965, the 
Director of the Federal Bureau of Investigation was given 
authority to approve the installation of devices such as 


that in question for intelligence (and not evidentiary) 


23 


purposes when required in the interest of internal secur- 
ity or national safety, including organized crime, kid- 
nappings and matters wherein human life might be at stake. 
Defendant further admits that acting on the basis of the 
aforementioned Departmental authorization, the Director 
approved installation of the device involved in the in- 
stant case. Defendant furtner admits that pursuant to 
this approval, its employees whose names are set out in 
the first sentence of Paragraph 27, and others, agents of 
"the Federal Bureau of Investigation acting within the 
scope of their employment, conducted an electronic sur- 
veillance of plaintifr's hotel suite from February T> 
1963 to April 25, 1963 by placing a listening device in 
a common wall between plaintiff's suite and an adjoining 
room, which penetratec one quarter of an inch into plain- 
tiff's side of the common wall. Defendant further admits 
that this activity was first disclosed by this defendant 
in the United States Supreme Court in June 1966. 

28. The defendant denies the allegations contained 
in Paragraph 28 and specifically denies that the plain- 
tiff has been injured or has suffered damages in any amount. 

29. Tne defendant United States of America denies 
that the plaintiff is entitled to judgment in the sum of 
$1,000,000 or,- to ans judgment in any sum. 


With Respect to the Sixth Count: 
30. Paragraph 30 is a legal conclusion to which no 


response is necessary. 


31. . The defendant United States of America repeats 


and realleges all of the allegations of Paragraph 26 of 
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the Answer with the same force and effect as if said para- 
graph was here fully set out. 

3e. Defendant denies all of the allegations contained 
in Paragraph 32 of the Complaint except those that are ad- 
mitted or qualified in this paragraph of the Answer, and_ 
specifically denies that there was any conspiracy between 
the Sheraton Hotel Corporations and agents of the United 
States of America. Defendant refers to and incorporates . 
herein Paragraph 27 of this Answer above with the same force 
ana effect as if said paragraph was here fully set out. De- 
fendant further alleges that the agents of the United States 
of America in carrying out the activities set forth in Para- 
graph 27 above received some assistunce from confidential 
4nformants ‘whose identity may not be disclosed. 

33. Defendant denies the allegations contained in 
Paragraph 33 and specifically dtn+cs that the plaintiff 
has been injured or has suffered damages in any amount. 

34. The defendant United States of America denies 
that the plaintiff is entitled to judgment in the sum of | 
| $1,000,000 or, to any judgment in any sun. 


Third Defense 
Any claim stated in the Complaint accrued more than 


two years prior to the commencement of this action and is 


sre-efore barred by the provisions of Title 28 U.S.C. 2401(b). 


Fourth Defense 
Some portions of the claim attempted to be set out 
in the Complaint are barred by those provisions of Title 
28 U.S.C. 2680(h) which bar claims based upon misrepresen- 


tation or deceit or interference with contract rights. 
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Fifth Defense 
The Court lacks jurisdiction of the subject matter 
insofar as the Complaint herein may purport to allege an 
independent right to recovery against the United States 
based upon any allegéd violation of constitutional rights. 
WHEREFORE, defendant prays that the Complaint be dis- 
missed and that costs be taxed against the plaintiff. 


eC UES 

Ecla~m, 4. Wok, S, 
EDWIN L. WEISL, JR. 
Assistant agorney General 


SPH M. FANNON 
‘siStant United States Attorney — 
or the District of Columbia 


on, CLS 0. Chek f 


MELFORD/O. CLEVELAND 
Attorney, ae aaa of Justice 


NIL R. A fie 


Attorney, Department of Justice 


{Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] 
ANSWER OF DEFENDANTS, SHERATON CORPORATION OF 
AMERICA AND WASHINGTON SHERATON CORPORATION, 


AND CROSS-CLAIM AGAINST DEFENDANT, 
UNITED STATES 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted against either of the defendants, Sheraton Corpor~ 
ation of America (hereinafter called "Sheraton") and Washington 


Sheraton Corporation (hereinafter called "Washington Sheraton"). 


Second Defense 


The matters complained of in all counts of the complaint 
directed to defendants, Sheraton and Washington Sheraton, did not 
accrue within three (3) years next before the commencement of this 
action and are therefore barred by the applicable statute of 


limitations. 


Third Defense 


Defendants, Sheraton and Washington Sheraton, answer 
the several enumerated paragraphs of Counts 1 through 4 of the 


complaint as follows and aver that Counts 5 and 6 of the complaint 


and the allegations thereof are not directed at these defendants | 
\ 


and do not require response by these defendants: 


1. These defendants are without knowledge or informa~ 
tion sufficient to form a belief as to the truth of the allega- 


tions of paragraph l. 
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The allegations of paragraph 2 are admitted. 
3. The allegations of paragraph 3 are admitted. 


4. These defendants are without knowledge or informa 
tion sufficient to form a belief as to the truth of the allega- 


tions of paragraph 4. 


5. Defendant, Washington Sheraton, admits that it owned 
and operated a hotel known as the "Sheraton Caton Hotel" located ' 
at 16th and K Streets, N. W., in the District of Columbia during 
the period from February 7, 1963, to April 25, 1963. The remain- 


der of the allegations of paragraph 5 are denied. : 


6. Defendant, Sheraton, denies that it was or is in the 
innkeeping business and denies aii the allegations of paragraph 
6 insofar as they purport to be applicable to this defendant. 
Defendant, Washington Sheraton,admits that it is in the innkeeping 
business and in consideration of the payment of stated rates pro- 
vides food, lodging and related services but denies the remaining 
allegations of paragraph 6 and to the extent plaintiff alleges a 
duty owed by this defendant not required by law, such allegation 


is denied. 


7. The allegations of paragraph 7 are denied. 


8. These defendants admit that plaintiff was a reg~- 


istered occupant of rooms at the Sheraton Carlton Hotel for a | 
period of years prior to and until May, 1966, including the per= | 
iod February 7, 1963, to April 25, 1963, and paid defendant, 
Washington Sheraton, consideration in return for the room or rooms 


being occupied by the plaintiff from time to time but aver that 
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they are without knowledge or information sufficient to forma 
- belief as to the truth of the remaining allegations of paragraph 
8. 


9. The allegations of paragraph 9 are denied. 


10. To the extent the allegations of paragraph 10 of 
the complaint allege willful, malicious, fraudulent or other 
wrongful conduct by these defendants, such conduct is denied and 
with respect to the remainder of the allegations these defendants 
are without knowledge or information sufficient to form a belief 


as to their truth. 
11. The allegations of paragraph 11 are denied. 


12.‘ The allegations of paragraph 12 are a prayer for 


yelief to which no answer is xeyuired. 


13. These defendants repeat and incorporate herein by 
reference the responses to paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 
10 of the complaint with the same force and effect as if herein 


set forth in full. 
14. The allegations of paragraph 14 are denied. 


15. The allegations of paragraph 15 are denied. 


16. he allegations of paragraph 16 are a prayer for 


relief to which no answer is required. 


17. These defendants repeat and incorporate herein by 


reference the responses to paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and: 


- ' 


10 of the complaint with the same force and effect as if herein 


set forth in full. 
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The allegations of paragraph 18 are denied. 


19. The allegations of paragraph 19 are denied. 


20. The allegations of paragraph 20 area prayer for 


relief to which no answer is required. 


21, These defendants repeat and incorporate herein by 
reference the responses to paragraphs 1, 2, 3, 4,:5, 6, 7, 8 and 
10 of the complaint with the same force and effect as if herein 


set forth in full. 


22. The allegations of paragraph 22 are denied, includ- 


ing the allegations of paragraph 9 incorporated therein. 
23. The allegations of paragraph 23 are denied. 


24. The aliegations of patagraph 24 are a prayer for 


relief to which no answer is required. 


All allegations of the complaint with respect to these 


defendants not specifically admitted herein, are denied. 


Fourth Defense 


The injuries and damages of plaintiff, if incurred, were 
solely the result of actions of officers or agents of the United 
States and other persons without the knowledge, actual or 
constructive, or complicity of these defendants. ‘aif any persons 
otherwise employees or agents of defendants, Sheraton or Washing~ 
ton Sheraton, committed any wrongful acts, at such times and in | 


doing so, such persons were employees or agents of the United 


States and not of defendants, Sheraton or Washington Sheraton. 
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Fifth Defense 


Defendant, Sheraton, denies that it was an innkeeper or 
had any other relationship whatsoever with plaintiff at any time 


material to the complaint. 


Sixth Defense 


Defendants, Sheraton and Washington Sheraton, aver that 
they performed all obligations which they may have owed to plain- 


tiff, as innkeepers or otherwise. 


Seventh Defense 


Defendants, Sheraton and Washington Sheraton, are not 
responsible or liable for any actions occurring at the behest 
ox under the direction of officers and agents of the United States, 
being immune by virtue of any such participation or direction by 


said officers and agents. 


WHEREFORE, defendants, Sheraton Corporation of America 
and Washington Sheraton Corporation,demand that the complaint of 
the plaintiff herein be dismissed as to them and that they have 


judgment for the costs of this action. 


t 


CROSS-CLAIM AGAINST DEFENDANT, 
UNITED STATES OF AMERICA, FOR INDEMNITY 


1. Sheraton Corporation of America is a corporation or- 


ganized and existing under the laws of the State of New Jersey 


Uhereinafter referred to as "Sheraton"), and Washington Sheraton 


~ 


Corporation is a corporation organized and existing under the laws 
of the State of Delaware (hereinafter, "Washington Sheraton"). 
Both said corporations are authorized and licensed to do business 


in the District of Columbia. 


2. Prior to and from February 7, 1963,; and at all mat- 
erial times since, defendant, Washington Sheraton, owned, operated, 
managed and controlled the Sheraton-Carlton Hotel, located at 16th 
and K Streets, N. W., in the District of Columbia. Plaintiff 
herein, Fred B. Black, Jr., occupied certain rooms at the Sheraton 
Carlton Hotel, among other times, between the period February 7, 


1963, to April 25, 1963. 


3. Fred B. Black, Jr., plaintiff herein, claims that 


from on or about February 7, 1963, to and including April 25, 


1963, while he occunied rooms at the Sheraton-Carlton Hotel, cer- 


tain employees of the defendant, United States, wrongfully tres- 
passed upon the plaintiff's suite in the Sheraton-Carlton Hotel, 
invaded the privacy of the plaintiff and engaged in other wrongful 
activities and conspiracies, as a result of which the plaintiff 


suffered personal injuries, damages and losses. 


4. Plaintiff, Fred B. Black, Jr., claims that said em- 
ployees of the defendant, United States, at the same time and 
place committed such trespass, invasion of privacy and other 
wrongful activities, causing the injuries, losses and damages 
alleged, in such fashion and under circumstances that defendants 
and cross-claimants herein, Sheraton and Washington Sheraton, are 
liable to plaintiff for plaintiff's injuries, losses and damages | 


resulting from the actions of said employees of the United States. 
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By virtue of the foregoing alleged facts, cross-claimants, Sher- 


aton and Washington Sheraton, may be liable for all or part of the 


claims in the action asserted against the cross-claimants. 


5. iIf the said plaintiff, Fred B. Black, Jr., suffered 
the injuries, losses and damages alleged as a result of the acts 
of employees of the United States as alleged, said injuries, dam- 
ages and losses were solely caused by the wrongful acts of em- 
ployees and agents of the defendant, United States, as named in 
the complaint of Fred B. Black, Jr., or other employees and agents 
unknown to cross-claimants, at the times and places heretofore 
alleged, acting within the scope of their employment, without 
fault, negligence or knowledge of defendants and cross-claimants, 
Sheraton and Washington Sheraton, their officers, agents, servants 


and employees. 


6. If as a result of the matters alleged in the complaint _ 
the Gefendants and cross-claimants, Sheraton and Washington Shera- 
ton, are held liable to the plaintiff, Fred B. Black, Jr., for all 
or part of such injury, loss or damage as he may have sustained, 
then the United States is the party primarily liable for said loss, 
injury or damage, and is liable under the Act of August 2, 1946, 

60 Stat. 843; 28 U.S.C. §§1346(b), 2671-2680 (known as the Federal 
Tort Claims Act), to indemnify said cross-claimants for all such 
one or damage as they may suffer and said cross-claimants assert 
in this. action theix right to such indemnity, or in the alternativd 


to contribution. 


7. Even if officers, agents, servants or employees of 


d@efendants and crcss-claimants, Sheraton and Washington Sheraton, 


had knowledge of or did any of the wrongful acts alleged in the 
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complaint herein, said officers, agents, servants or employees 
were wrongfully induced at or about the times set forth in para- 
gxaph 3 by threats, promises of rewards or other means not rev- 
ealed to cross-claimants to breach their duties to the cross- 
claimants, which wrongful inducing was done by agents or employee¢ 
of the Federal Bureau of Investigation while acting within the 
scope of and pursuant to their employment. Asa result of said 
wrongful acts of the agents or employees of the Federal Bureau 
of Investigation, if any there were, the aerencanty United States 
is liable to the cross-claimants under the Beoresana Act of Aug- 
ust 2, 1946, and said cross-claimants assert in this action their 
xight to indemnity, for all injuries, damages and losses claimed 
by the plaintiff which may be recovered of the cross-claimants 


as defendants. 


WHEREFORE, defendants, Sheraton and Washington Sheraton, 


demand: 


wit, 
(1) A judgment aisiiissing the complaint of the plaintiff 


herein against them, together with the costs of this action, or 


(2) Judgment that if there is any liability to the plain 


tiff herein, that the defendant, United States, is solely liable 


to the plaintiff; and 


(3) In the event a verdict is recovered by plaintiff 
against defendants, Sheraton and Washington Sheraton, judgment 
that defendant, United States, is primarily Liable therefor and 
that defendants, Sheraton and Washington Sheraton, or either of 
them, shall have judgment over and against the defendant, United 


States, for the amount recovered by plaintiff against them, or 
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either of them, together with the costs of the action, or in the 
alternative for contribution toward any amount recovered by piain- 
tiff against them, or either of them, together with costs of the 


action. 


SMOLLAR, KUDER & SHERMAN 


PETER R. SHERMAN 

2000 K Street, N. W. 
Washington, D. C. 20006 
337-3121 


COLLINS, ANDERSON, AHERN, QUINN 
& WYLAND 


Viren ap 
na gE le f a Leak 60> 


ROBERT E. ANDERSON <<«<«“« 

1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 

298-8588 - 
Attorneys for Defendants, , 
Sheraton Corporation of America 
and Washington Sheraton Corporatior. 


Of Counsel: 


N. Ronald Silberstein 

General Counsel 

Sheraton Corporation of America 
470 Atlantic Avenue 

‘Boston, Massachusetts 02210 
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EXCERPTS FROM DEPOSITION OF 


EDWARD W. PENNYPACKER 

Q Was this communication in writing? - 

A Yes, it was. 

Q To your knowledge, was it the result of a lead 
obtained from FBI -~ from the use of an eavesdropping device 
by the FBI in Las Vegas? 

i I can't answer that question at this ‘time. I am 
under instruction of the Attorney General not to disclose any 
‘information which might Benciee identify an FBI informant or 
confidential informant. 

Q. And the answer to this question would involve that, 


I mean, in your opinion? 


A. Yes, in my opinion, if I were to answer the ques- 


tion it would involve that. . 

Q Now, with respect to your instructions, do you 
understand this to refer to eavesdropping Gevices, do youlda= 
clude them as informants, or are you talking about individual 
persons? | , 

A | With regard to this answer I am referring to indi- 
vidual pees : 7 

Q I see. 

| Would your answer be the same if I asked you the 
question with respect to eavesdropping paces se to the 
Sigelbaum bug in Miami? In other words, was ita result of 
information received from this Sigelbaum miierdphone? 


A == My answer would be the same. 
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0. I see. And this would again involve the identifi- 
cation of an individual informant or informer? 
A Yes, sir. 


Q A person rather than a Gevice. 
* OK * ~ 


Q Did you have any contacts with people employed by 
the Sheraton or in the hotel? 

A I have to decline to answer that question on the 
previous statement that I made that the Attorney General nee 
instructed me not to answer any questions which would tend to 
identify confidential informants. 

Q I didn't ask you in this question for the identity 
of the informant. I asked-you aeeece had such a contact. 


MR. PETERSON: You have your answer, counsel. The 
witness stands on it. 

; MR. ROURKE : Well, I would just like to clarify --- 

MR. PETERSON: We have admitted in cur answer that 

the FBI recat eciancomencien from confidential informants. 
You are not going to ascertain from this witness or rears any 
other witness prior to getting an order to that effect froma 
‘court of law as to who the informants were or where they were 


‘located in any particular organization, whether they were 


private citizens, whatever kind of identity they had. 


MR. ROURKE: Do I understand that to mean you will 


not answer any questions with respect to an informer or an 


inside contact in the hotel, Mr. Peterson? 
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MR. PETERSON: That is correct, counsel. 


* * * 


0 I understand that this monitoring operation con- 
tinued until April 25, is that correct? 

a Yes. 

Q Now, at that time did you, as the case agent, 
recommend that the operation be terminated? 

as “los | 

02 You were instructed to terminate it? 

A Well, there was an interruption Aa ae operation 
which Cees us to stop on a terporary basis, and then re- 
consider and decide to stop permanently. 


“Q An interruption of what sort? 


A. The monitoring position in the hotel was in Room 


432. During some time -~ now, I'm answering based on infor- 
mation furnished to me by the agents or the agent who was 
handling the suite~- there was a convention to be held in the 
hotel, and this room had been committed to the 5 of this 
convention prior to our use of the room. 

We turned the room back to the hotel at their re- 
quest, that is, our agent acting TAGee See, during that 
= 

period of time again we had conferences and decided not to 
reinstitute the microphone surveillance at that time anyway. 
Q What was done with the microphone and the wiring 


in the hotel at that time, at the time you terminated it, the 


first period of listening? 
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May I eee to counsel? 
MR. ROURKE: Yes. 
THE WITNESS: I have no personal mnowledge as to 


the ultimate disposition of the installation at this time. 


BY MR. ROURKE: 


Q Did you receive a report one communication 
51 concerning the. disposition or the handling of this material? 
MR. PRENTICE: Would you define what you mean by 
‘““this material"? 
MR. ROURKE: The previous question related to the 
microphone .and the wiring. | 
MR. PRENTICE: Thank you. 
THE WITNESS: May I? 
BY MR. ROURKE: 
0 Yes, go right ahead. 
A I got no communication from any individual as 
what the ultimate disposition was of theinstallation. ; 
Q My question was not Girected toward the ultimate 
disposition of it. It was directed toward what was done with 
it at that time on April 25 when you ceased your monitoring 
operation. Can you answer that, first? 
- MR. PRENTICE: You asked him if he got a report? 
MR. ROURKE: Yes. 


.TRE WITNESS: I got no report, I don't recall 


getting any written documents in that regard. 


BY MR. ROURKE: 
Q No document, no conmunicatonn eaten eepece to what 
was Gone at that time? : 
BR ° «6s I am Saying this is my recollection. 
Q Was the microphone and the wiring connected with 
it xemoved at some time? 

. A Well, my answer that I previously gave is what I am 
trying to indicate, that I don't know, and I wasn't een a 
written report on the matter. . 

"Q I see. 
Did you remain the case agent on this case? 
A I was the case “agent until, I Gone t recall the date, 
but a considerable time thereafter. . > 
Q So the investigation in Mr. plack's affairs con- 


tinued after the --- 


A. Well, you say the investigation into Mr. Black's 


affairs. That is a broad field. My investigation continued. 

Q Your investigation into whether ne ae a representa 
tive of gambling interests in Las Vegas; is that what you are 
referring to? 

A That, plus the other items, other matters, that I 
mentioned in terms of criminal intelligence, se 

Q | Would you explain what you mean py iothex matters _ 


of criminal intelligence. I am not sure. Is this an investi- 
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gation that is not directed toward a particular cxime or. 
erimes but merely intelligence? 

A Well, it is both. The term “criminal intelligence’ 
is one thet is, fits a category of cases which were in 
existence at that time. There were indications in some of 
these cases, and I have to be broad in this answer, that there 
were Violations of the law that required certain investigation 
to be conducted, let's say they were allegations of violations 
of the Yaw or indications of violations of the law, .and our 
responsibility, in our nego chee we conducted whatever 
investigation we felt had to be unégertaken to éetermine if a 
Federal law had ox had not been violated. 

@ When, or on what date @id you cease being the case 
‘agent on the investigation of Mr. Black? 3 

AR 06°'sCWe-L, there came a time when the case was closed. 

-Q@ | Can you tell us when that was? 

A I cannot, I am sorry. 

Q All right. 

A. It was subsequently reopened mele Gate that I don't 
recall because of the, well, I believe it was because of the 
hearings to be hela in connection with the microphone sur- 


veillance, that were held in the District Court. 


On or about August 28, 1967, my assignment was | 


changed and, consequently, I was not longer the case agent. 


I don't recall what the status of the case was at that time. 


43 
a Was it an active case at that tine? 
A ‘I believe it was open-only because of the pending 
hearings that were to be conducted. 
* Q I see. ? 


So you were the case agent from the t+i-- 
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appointed up until August of 1967? 
ns That is right. 
Q _ Did you ever see any communication or information 
that the microphone had aan removed? 


A =o No, _ I did not. 


Q Do you know whether it was removed? 


No, I do not. 


[Caption Omitted in Printing] — 
MOTION TO COMPEL ANSWER TO 
QUESTIONS 
Comes now the plaintiff, Fred B. Black, Jr., pursuant to ‘Rule 37(a) of the 
Federal Rules of Civil Procedure, and moves the Court for an order requir- 
ing Edward W. Pennypacker, an employee of defendant United States, to 
answer certain questions propounded to him upon his deposition, which he re- 
fused to answer, or for such other relief as may be just. The questions here 
at issue are whether the FBI contacted anyone at the Sheraton Carlton Hotel 
in connection with its unlawful electronic surveillance of plaintiff's suite 


therein, and if so, who that person was. 


This motion is made upon the affidavit of Gerald S. Rourke, the transcript 
of the deposition of Edward W. Pennypacker, and upon the complaint and 
answers of the parties to this action, copies of which are attached hereto, 


Respectfully submitted, 


/s/_ Edward P, Morgan 
Edward P. Morgan 


/s/ Gerald S. Rourke 
January 3, 1969 Gerald S. Rourke 
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[Caption Omitted in Printing] 


AFFIDAVIT 
District of Columbia) ss.: 


GERALD, S. ROURKE, being first duly sworn, deposes 


and says: 


f 


1, Taman attorney associated with the firm of Welch & 


Morgan, attorneys for the plaintiff herein,and make this affidavit in 
support of plaintiff's motion to compel answers to certain questions 
propounded to witness Edward W. Pennypacker which he refused to 


“answer, 


2. From February 7, 1963, until April 25, 1963, the United 
States Government, through agents of the Federal Bureau of Investiga- 
tion,conducted an unlawful around-the-clock electronic surveillance of 
plaintiffi’s suite of rooms at the Sheraton Carlton Hotel in Washingten, 
D.C., recording and/or transcribing all conversations and activities 
which took place therein, By this lawsuit plaintiff seeks damages from 
the United States, the Sheraton Corporation of America, and the Washing- 


ton Sheraton Corporation for invasion of privacy, trespass, and violation 
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of Constitutional rights in connection with that surveillance. A copy of 
the complaint is attached hereto as Exhibit 1. | 
3, In its. Answer the United States admits that its agents con- 
ducted said surveillance and that the listening device a anetet eal one 
quarter of an inch into plaintiff's side of the common wall" but denies 
that plaintiff was injured or suffered any damages thereby. A copy of the 
answer of defendant United States is attached hereto as Exhibit 2. 
? 4. The Sheraton defendants re their answer deny the allegations 
of the complaint or deny knowledge or information sufficient to form a 
belief as to them, and raise a cross-claim against defendant United States 
for indemnity or contribution in the event they are held able to the plain- 
tiff. A copy of the answer of the Sheraton defendants is attached hereto 
as Exhibit 3, e \ 


5. On November 22, 1968, plaintiff, by the undersigned, took 


the deposition of Edward W. Pennypacker, the FBI agent in charge of the 


investigation of which the electronic surveillance at issue herein was a 


part. The transcript of this deposition is submitted herewith as Exhibit 


4, 20k 

6. Inthe course of his examination Mr, Pennypacker refused 
to answer a number of questions propounded to him on a variety of subjects, 
stating that he was “under instructions of the Attorney General not to dis- 


* Before the United States Supreme Court the Government admitted that the 
listening device, a microphone, “extended through the six inch common 
wall and one-fourth of an inch into the one-half inch molding of” plaintiff's 
suite. (Emphasis added.) Supplemental Memorandum For the United 
States, p. 2 (unreported); United States Supreme Court, No. 1029, October 
term 1965; sec Black v. United States, 385 U.S. 26, 87 S.Ct. 190, 17 L. 
Ed, 24 26 (1966). _ 

**This transcript is subject to the Protective Order Re Discovery entered 
herein on December 13, 1968, 
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close any information which might tend to identify an FBI informant or 
confidential informant.” (Deposition, p. 8.) 

7. Among the subjects about which Mr. Pennypacker refused 
to testify was the part played by the Sheraton co-defendants in the 
surveillance of plaintiff's suite. Mr. Pennypacker refused to answer 
even the threshhold question whether the FBI had contacted anyone at 
the hotel in connection with this surveillance (Depo., pp. 32-34). Thus, 


necessarily, the question of who was contacted was never reached. In 


addition, on the advice of Government counsel, Mr. Pennypacker refused 


to answer all questions as to whether there is any factual basis in this 
case for any claim of privilege on the part of the Government. In response 
to the question whether disclosure of the name of an “informant” in this 
case would endanger the life of such person, Government counsel stated: 
“Iam instructing the witness not to answer 

that question on the ground that since I assume 

you will be taking the matter to court anyhow there 

will be a full revelation there concerning the back- 

ground of the claim of privilege and what various: 

factors affect the claim of it inthis particular 

case." (Deposition, p. 58.) 

8. It appears from the transcript of his testimony that 
Mr. Pennypacker may have been protecting more than one so-called 
“confidential informant” in refusing to answer questions. Some of the 
questions which he refused to answer have no apparent connection with 
the Sheraton Carlton Hotel, and from his references to “informants” 
(Deposition, p. 35), it appears that in addition to someone at the Sheraton 


Carlton there may be one or more other persons involved in this case 


whose identity the Government does not wish to disclose. Accordingly, 
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inthe interest or orderly proceedings, plaintiff in this motionis narrow- 
ing the issue to the question of the identity of the seit or persons in- 
volved who are connected with the Sheraton Carlton Hotel. By so doing 


plaintiff in no way waives his right to inquire further into any other matters 


which are raised in the deposition of Mr. Pennypacker or are otherwise 


present inthis case, including the question of the identity of any other 


“confidential informant” who may be involved, 

9, The relevance to this case of the subject on which 
Mr. Pennypacker has refused to testify is apparent from the pleadings. 
Indeed, the existence and identity of a person connected with the Sheraton 
Carlton Hotel who was involved in this surveillance may well be deter- 
minative of the liability of the Sheraton defendants to the plaintiff. 

10. In view of the Government's reliance upon the Justice 
Department regulations issued under the housekeeping statute, 5 USC 
§301, there is attached hereto a subpoena addressed a the Attorney General 
of the United States, requiring him to appear and give testimony concern- 
ing the matters on which Mr. Pennypacker has refused to testify. Plain- 
tiff stands ready to effect service upon the Attorney Gen eral or to make 


whatever formal demand is required to obtain the information at issue 


Gerald|S, Rourke 


herein, 


[Jurat Omitted in Printing] 
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* * * 

In view of the Government's refusal to permit Mr. Pennypacker 
to testify at all with respect to the basis for the Government's claim of 
privilege herein, plaintiff requests an evidentiary hearing on this question 
at which an opportunity will be afforded for cross examination of the . 


Government witnesses. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] & f EY E BD 
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MOTION FOR DISCOVERY AND ROBERT 
PRODUCTION OF DOCUMENTS ERT M. STEARNS, Cler 


Plaintiff Fred B. Black, Jr., by his attorneys, hereby moves — 
the Court under Rule 34 of the Federal Rules of Civil Procedure for an 
order requiring defendant United States to produce for inspection and copying 
by the plaintiff each of the following: 

1. All logs, recordings, transcripts, memoranda, notes, 
reports, communications, writings, and documents of any sort: 

(2) containing, either verbatim, in summary, or in 
substance, any conversation or statement overheard 
i by government agents in the course of the government's 
microphone surveillance of plaintiff's suite at the 
Sheraton-Car!ton Hotel during 1963, 
2.' All communications, reports, memoranda, notes, 


records, record entries, writings and documents of any sort: , 
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(a) containing or relating to any and all requests for 
permission for, or approval of, the nstaWaion of 
the microphone involved in this sunveitances 
(b) containing or relating to any and all authorizations 
or grants of approval for the installation of said micro- 
phone. | 


(c) concerning or relating to preparations for the 
installation of said microphone and the conducting 

of said surveillance, including but not limited to 

any arrangements with hotel personnel, renting 

of the rooms involved, obtaining the floor plan of 
plaintiff's rooms, and obtaining the necessary equip- 
ment and instruments, 

(d) concerning or relating to the instalation of said 
microphone and the conducting of said sieseutance: 

(e) concerning or relating to the transfer of the listening 
station from rooms 436-434 to room 432, and any and all 
preparations therefor. : 

(f) concerning or relating to the ans an of the 
surveillance of plaintiff's suite. 


(gz) concerning or relating to the wiring between rooms 


436-434 and room 432 and the apparatus connected there- 


with, ‘including but not limited to all references to the 
leaving in place or removal thereof. 


(h) concerning or relating to the microphone installed 


in the wall of plaintiff's suite and the apparatus connected 
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therewith, including but not limited to references to the 
leaving in place or the removal thereof, 
{i) authorizing, relating to, or reflecting the payment of 
funds for the rental of rooms 436-434 and/or room 432 
at the Sheraton-Carlton Hotel in connection with the 


microphone surveillance of plaintiff's suite. 


(j) authorizing, relating to, or reflecting the payment 


of any funds to or on behalf of or for the benefit of or 
in connection with the use of any confidential contact at 

_the She raton-Carlton Hotel in connection with the microphone 
surveillance of plaintiff's suite. 
(k) requesting, authorizing or instructing the Washington 
Field Office of th: FBI to undertake an investigation sts 
the activities of the plaintiff, or on the basis of which such 
investigation was undertaken. 
(1) concerning or relating to any confidential inside 
contact at the Sheraton-Carlton Hotel utilized in any way in 


connection with the microphone surveillance of plaintiff's suite. 


Respectfully aay) 


/s/ Edward P. Morgan 
Edward P. Morgan 


300 Farragut Building (ERE LA ee 


900-17th Street, N. W. Gerald S. Rourke 
Washington, D.C. 20006 
; WELCH & MORGAN 

January 24, 1969 Attorneys for Plaintiff 


&ILEDp 
FEB 20 1959 


[Caption Omitted in Printing] 


MEMORANDUM OF THE UNITED STATES IN" 
OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL ANSWER 
TO QUESTIONS AND TO PLAINTIFF'S MOTION FOR DISCOVERY 
AND PRODUCTION OF DOCUMENTS 


* * * 


[ Caption Omitted in Printing] 
RIiQED 
FEB 2) 1939 
District of Columbia) ss: 
John N, Mitchell, being duly sworn, oars and states 


as follows: 


1. I am the Attorney General of the United States, and 


‘I make this affidavit in support of the opposition of the 


United States to Plaintiff's Motion to Compel Answers and his 


Motion for Production of Records in the above action. 


- . 
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2. I make this affidavit upon my personal knowledge ana 
upon the basis of information contained in the official files 
of the United States Department of Justice. I have reviewed 


i 


. the pleadings of record to date in this action, the deposition 


of Special Agent Edward W. Pennypacker taken on November 22, 


1968, and the affidavits of Special Agent Pennypacker and 
Cartha D. DeLoach, Assistant to the Director, Federal Bureau 
£ Investigation, both also submitted in support of the 
pposition of the United States to Plaintiff's Motions. 

3, Special Agent Pennypacker was instructed by the then 
Attorney General to refuse to disclose at his deposition to 


be taken on November 22, 1968 any information which would 


| 
{ 


disclose or tend to disclose the identity of confidential 


informants of the Federal Bureau of Investigation, since non- 
disclosure of the identity of confidential informants is deemed 
! 


to be of paramount public interest. These instructions were 


issued under the authority of Sections 16.11-16.14 of Title 28 


of the Code of Federal Repulacsions, and remain in effect. 
4&4. <A review of the transcript of the deposition of 
‘Special Agent Pennypacker indicates that plaintiff is attempt- 
ing to compel the witness to disclose, directly or indirectly, 


i'information which would reveal the identity of a confidential 


‘informant, 

7 5. Confidential informants perform a most essential and 
‘useful service in the prevention and detection of crime. They 
also enable federal law enforcement officers to show good cause 
‘for the issuance of search warrants, and warrants for the 


installation of wire taps under the authority of Title III of 
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the Omnibus Crime Bill, in cases involving national security, 
organized crime and racketeering. 

6. As noted by the affidavit of Mr. DeLoach, Assistant 
to the Director of the FBI, confidential informants are the 
single most important source of information in the field of 
law enforcement, To lose the assistance given by confidential 
informants would seriously impair the effectiveness of law 
enforcement agencies, and immeasurably increase the burden of 
crime control, : 
| 7. In my judgment the damage to the public interest 
which would result from a disclosure of the identity of con- 


fidential informants far outweighs the plaintiff's individual 
| 
interest in this action, and I have directed the witness to 


respectfully decline to furnish such information, 


ane } . = 
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Cartha D. DeLoach, being duly sworn, deposes and states 


District of Columbia) $s: 
9 1839 
as follows: 

1. I am Assistant to the Director, Federal Bureau of 
Investigation, United States Department of Justice, and I make 
this affidavit in support of the opposition of the United 
States to Plaintiff's Motion to Compel Answers and Motion for 
Production of Records in the above action, 

| 2. I make this affidavit upon my own personal knowledge, ~ 
Son the review of files of the Federal Bureau of Investigation, 


and upon my knowledge of the policies of the Federal Bureau of 


Investigation, I am familiar with the pleadings of record in 
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this action to date, I have reviewed the transcript of the 
deposition of Special Agent Edward W. Pennypacker taken on 
November 22, 1968, and I have reviewed the affidavit of Special 


Agent Edward W. Pennypacker also submitted in support of the 


opposition of the United States to Plaintiff's motions. 


| 
3. The FBI is the statutorily created investigative arm 


} 
) 
i 
! 


of the United States Department of Justice, Part of its 
statutory authority and responsibility is to investigate crimes 


against the United States. It performs those functions in the 


areas of national security, certain felonies, organized crime 


if 
and racketecring, and certain kidnappings, among others. 


4. In the course of an investigation, it is imperative 
to develop the actual facts of a given case with as much 
thoroughness and specificity as possible. The development 
of such factual information requires utilization of 2 broad 
‘spectrum of investigative techniques. One of the traditional, 
most widely used and most effective of such investigative 
techniques is that involving what are generally termed con- 
fidential informants. 

5. Confidential informants are used by the agents of 
the FBI to secure and report information relating to the 
commission or possible commission of crimes, mann OF great 
assistance in both oie prevention, detection and investigation 
of criminal activity. 

6. The usefulness of confidential informants is dependent 
upon their ability to conceal their assistance to law enforce- 
ment officers. To secure and to prepare a confidential informant 


for service may take months or even years of patient work. In 
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each and every case the confidential informant must be and is 
assured that his identity will not be revealed, For disclosure 
in some instances may endanger the informant's life, his job or 


his business, 


7. From a review of the deposition of Special Agent 


| 
Edward W, Pennypacker taken on November 22, 1968, and from a 


Siu of Plaintiff's Motions to Compel Answers and to Produce 
Documents it is apparent that plaintiff is endeavoring to learn 
the identity of a confidential informant of the FBI who was 
involved in the investigation of Fred B, Black, Jr. There are 
a number of reasons why the identity of this informant should 
not be revealed, First, revexling his ae would destroy 
his value as an informant, second, vevealing the identity of 
one of Special Agent Pennypacker's informants would seriously 
impair Special Agent Pennypacker's ability to deve lop other 
informants in other investigations, and would seriously impair 
his relationship with other informants he has already developed 
in other investigations, and thus would detrimentally affect 
his operation as Special Agent of the Federal Bureau of 
Investigation, Third, such a disclosure would adverse ly affect 
the ability of all agents of the Federal Bureau of Investigation 
to develop and maintain their relationships aie their 
informants, thus detrimentally affecting their operation as 
agents, Fourth, the disclosure of the identity of an informant 
would thus detrimentally affect the availability of one of the 
most effective criminal investigative techniques, that of using 
confidential informants, and would thus adversely affect the 


ability of the FBI to discharge its statutory authorization and 


duty to investigate crimes, 
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8. The magnitude of the importance of confidential 
informants is apparent from the following statistics. Con- 


fidential informants assisted in or supplied information in 


directly locating 4,080 subjects in fiscal year 1965, 5,284 in 


fiscal year 1966, and 5,864 in fiscal year 1967. In the same 
three fiscal years information or assistance received from 
confidential informants directly resulted in the recovery of 
stolen merchandise in excess of $33,000,000. These figures 
both pertain strictly to FBI cases. Confidential informants, 
without their identities as such being revealed, also furnished 
assistance or information which was passed along to other local 
and Federal law enforcement agencies in those same three fiscal 


years which directly resulted in the locating of 16,000 subjects 


and recovering over $20,000,000 in stolen and contraband 

mer chaneisek The locating of a subject means his arrest on 

a criminal charge in all but a very small percentage of the 
cases. These figures do not include the thousands of cases in 
which confidential informants gave assistance or information 
and in which no arrest has or has yet resulted. 

9, From the above, it is readily apparent that the 
‘confidential informant investigative technique as employed 
by the Federal Bureau of Investigation is of paramount 
‘{mportance in the effective enforcement of the laws of the 
United States. There is no other single investigative 
‘technique employed by the Federal Bureau of Investigation 
which furnishes so much critical assistance and information 
in the prevention, detection and investigation of criminal 


activity. The importance of protecting identity of confidential 
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informants cannot be over-emphasized, If disclosure were made 
the most important technique now employed in the fight against 
crime would be destroyed, and the ability of the law enforce- 


ment agencies to perform their assigned duties seriously impaired. 


Cig <i, Mot 


CARTT 
{Jurat Omitted in Printing] 
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District of Columbia) ss: 


Edward W. Pennypacker, being sworn, deposes and states 


as follows: 

| 1, I am a Special Agent of the Federal Bureau of 
Taveetieations United States Department of Justice, assigned 
to the Washington Field Office, and I make this affidavit in 
support of the opposition of the United States to Plaintiff's 
Motion to Compel Answers and Motion for Production of Records. 
in the above action. 

2. I was also a Special Agent at all times relevant to 
‘the allegations of the Complaint in the above action, and 
during those times I was the Case Agent for an investigation 
of Fred B. Black, Jr., by the Federal Bureau of Investigation. 
Iimake this affidavit upon my personal knowledge and upon the 
basis of a review of the investigative file pertaining to the 
Fred B. Black, Jr. investigation. 

3, The investigation of Fred B. Black, Jr. by the 


Washington Field Office of the FBI was undertaken to determine 


whether he had violated or was then violating any of the laws 


of the United States. 
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4, As part of this investigation of Fred B. Black, Jr., 
I developed a specific informant to assist me in gathering 
information. 

S. The informant in question was requested by me to 
obtain and did obtain certain types of information pertaining 
to Fred B, Black, Jr., and was requested to and did render 
certain assistance to me as an FBI Agent in the course of 
‘that investigation. However, neither the information received 
nor the essietence provided can be revealed publicly without 
‘revealing or tending to reveal the identity of the informant, 

6. During my initial approaches to the informant as 
ia part of securing his services and assistance, I assured him 
‘that any information or assistance he gave would be treated in 
the strictest confidence and that his part in the investigation 
would never be revealed, It is customary for me to make such 
an assurance to any informant with whom I have contact, I 
have learned from my past experience as an FBI Agent that no 
information or assistance is furnished without such an 
assurance. I personally know for a fact that the informant in 
question would be subject to economic injury at the very least 
if his identity had been disclosed, Furthermore, if the 
identity were to be disclosed, there is a potential for other 
typical types of reprisals against him, including black listing 
in his occupation, harrassment at his home and at work, and 
danger to his person, 

| 


| 7. The informant undoubtedly deduced, from the nature 


of the information and assistance I requested, that Fred B, 


Black, Jr. was being investigated by the FBI, but the informant 


did not know the true reason for the investigation, the nature 
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of the investigation, or its extent. Nor did he know that a 
microphone surveillance of the suite of Fred B. Black, Jr. in 
the Sheraton-Carlton Hotel in Washington, D. C. was being 
conducted, since neither I nor any other FBI employee told 
him so, and since he would have had absolutely no opportunity 
or occasion to ascertain this information on his own. 

8. This informant also has assisted me in other in- 
vestigations, as well as in the present case, always voluntarily 
and without compensation of any kind. 

9, It is part of my job to develop and use confidential 
seecormenitoe and several have given me information at the risk 
of imperilling their lives, My relationship with my informants 
will be placed in jeopardy if the identity of any one of them 
is disclosed by me or any other employee of the Federal Govern- 
ment, and the performance of my assigned duties consequently 
would be adversely affected, Furthermore, the relationship 
of other FBI agents with their confidential informants would 


likewise suffer if the identity of my informant is revealed. 


(Jurat Omitted in Printing] 
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[Caption Omitted in Printing] 
ORDER <UN 6 1969 

The Court having before it for RSS at the 
present time various motions of the plaintiff and the 
United States which all deal essentially with the question 
of the existence, identity and activities of a confidential 
informant of the Federal Bureau of Investigation whom 
plaintiff alleges was an employee of the two Sheraton 
defendants in this action, and the United States having 
offered to submit to the Court for in camera inspection 
those documents from the files of the Federal Bureau of 
Investigation which pertain to the identity of the confi- 
idential informant and detail the assistance or information 


iwhich the confidential informant provided to the Federal 


‘Bureau of Investigation, 


S| IT IS HEREBY ORDERED that the United States produce 
' 


to the Court for in camera inspection the following 


: |documents from the files of the Federal Byreau of Investiga- 


tion pertinent to an investigation of Fred B. Black, Jr.: 
1. All documents which identify the confidential 


informant; 


Ali documents which contain, detail, state, 
or summarize any information or assistance 
which the confidential informant furnished 


- the Federal-..Bureau .of Investigation; 


All documents which pertain to any contact, 
meeting or communication between the confi- 
dential informant and any member or employee 


of the Federal Bureau of Investigation; and 
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IT IS HEREBY FURTHER ORDERED that the United States shall 
submit to the Court a cover document itemizing and identify- 
ing all documents submitted to the Court pursuant to this 
Order. : 

The documents themselves which are produced to the 
Court for an in camera inspection pursuant to this Order 
are to be returned to the United States prior to the entry 
of any order or decision on the merits of the claim of 
the informer's privilege by the United States. The 
itemized list identifying the said documents will be 
retained by the Court under seal pending any review of 
the matter, and upon conclusion of any final review will 


also be returned to the United States. 


LG JL, is du Che 


—HttED Ss Soir Es ISTRICT JUDGE 


f 
C/ét 
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Comes now the plaintiff Fred B. Black, Jr., by his attorneys,. 
and hereby moves the Court to modify its order entered in the above 
captioned proceeding on June 6, 1969. : 

The changes in the order which plaintiff requests the Court 
to make are as follows: 

1. Change the last paragraph BAe order to provide that 


any and all documents submitted to the Court in camera be sealed 


~ 
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and retained by the Court pending review. The order presently 
provides that only a list of such documents will be retained by 
the Court. 

2. Change paragraph No. 1 to provide for the submission 
of one document which identifies the alleged informer. The order 
presently provides for the submission of all documents which identify . 
the alleged informer. 

3.. Change paragraph No. 2 eo limit the documents 
being submitted to those which pertain to activities of the alleged 
informer in connection with the eavesdropping on plaintiff's suite 
at the Sheraton Carlton Hotel. Paragraph No. 2 presently provides 
for submission of all documents pertaining to any information or 
assistance furnished by the alleged informer. 

4. Change paragraph No. 3 to provide for the submission 


of all documents which pertain to any contact, meeting or com- 


munication Concerning or in connection with the eavesdropping 


on plaintiff's suite at the Sheraton Carlton Hotel between the alleged 
informer and any agent of defendant United States. Paragraph No.3 
presently provides for the submission of all documents which 
pertain to any contact, meeting or communication between the 
alleged informer and any member or employee of the Federal 
Bureau of Investigation. 

5. Add to the order a provision for an evidentiary 


hearing prior to any in camera examination of documents. 


, 
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The filing of this motion does not constitute a waiver 


or withdrawal of plaintiff's objection to in camera proceedings 


,. submitt ag a 


/s/ Edward P. Morgan 


in this case. 


300 Farragut Building /s/ Gerald S. Rourke 
900 Seventeenth Street, N.W. 
Washington, D.C. 20006 Attorneys for Plaintiff 


June 18, 1969 : 
[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 
ORDER 

Plaintiff's Motion to Modify Order ae come on 
for hearing before this Court on June 27, 1969, and the 
Court having considered the said Motion, Plaintiff's 
Memorandum of Points and rg “in Support of the 
Motion, the Response of the Unt fea, States, and the oral 
argument presented by counsel on plaingite and the 
United States, td BAS 

IT IS ORDERED that the plaintiff's Motion to Modify 
Order be and the same,is hereby denied. | 


Dated this 3d” eh say of June, 1969. 


SARK WA Link LA 


UNI @ ae D SiATES DISTRICT JUDGE 
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Se ee D 
JUL 25 1969 


[Caption Omitted in Printing] 


’ 


The subject matter of this litigation is the electronic 
surveillance by the United States of a suite of rooms in the Sheraton 
Carlton Hotel in Washington, D. C. Plaintiff is suing the United 
States, Sheraton Corporation of America, and the Washington Sheraton 
Corporation for trespass and invasion of privacy which allegedly 
resulted from the eavesdropping on conversations in the suite. 

Plaintiff served a notice of es and commenced 
taking the depesition of certain agents of the United States. During 
the course of his deposition, Edward Pennypacker, an agent of the 
Federal Bureau of Investigation, refused to answer certain questions 
on the ground'that they would tend to disclose the identity of a con- 
fidential informer or informers of the United States. The questions 
posed by the plaintiff were whether the FBI contacted anyone at the 
Sheraton Carlton Hotel in connection with its alleged unlawful 
surveillance of plaintiff's suite therein and, if so, who that 
person was. 


Plaintiff has moved this Court to compel an answer to 


the above questions pursuant to Rule 37(a) of the Federal Rules of 


Civil Procedure. 


Plaintiff has also moved the Court under Rule 34 of 
the Federal Rules of Civil Procedure to order the United States to 
produce for inspection and copying by the plaintiff certain documents 
alleged to be relevant to plaintiff's cause of action. 

Defendant United States feoimoved for a protective order 


pursuant to the provisions of Rule 30(b) limiting the scope of the 


| 
a) Fed. R. Civ. P. 26(a). 
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deposition of Edward Pennypacker and any other agent seine Federal 
Bureau of Investigation during the course of this action. Defendant 
United States also moves under Rules 34 and 30(b) for an order limit- 
ing the scope of the areas concerning which records must be produced 
in this action. 

This Court has held an extensive hearing on these matters 
and has considered memoranda in support of and in Soposieion to 
each of the motions. The Court also conducted an in camera inspection 
of certain documents presented to it by the United Seaces concerning 
the role of the informer or informers in the sorvettence: See 
Westinghouse Elec. Corp. v. City of Burlington, 122 U.S. App. D.C. 
65, 73; 351 F.2d 762, 770 (1965). , 


I will discuss seriatim each of the motions before the 


Court. 


I. MOTION TO COMPEL AN ANSWER TO QUESTIONS | 


The threshold question in deciding whether or not the 
government should be compelled to disclose the identity of an in- 
former, concerns the definition of an informer. ROW tao United 
States, 353 U.S. 53 (1957), the leading case in the intone privilege 
area presented the following definition of the privileges "... 
iT]he Government's privilege to withhold from disclosure the identity 
of zexsons who furnish information of violations of law to officers 


| ceew cee apicoiie : mennee mo meressl aS Pa ned die Foik 
vhawged w.ctn enforcemeat ¢f that Low." 353 U.S. ac 59. 


The actual scope of factual situations in which the 
privilege has been invoked, however,’ is significantly broader. It 


has been held to apply not only to persons who supply information 


to the authorities but also to those who cooperate with or assist 
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a law enforcement agency. In Roviaro, for instance, the informer 
was the transferee of the narcotics. He was the sole participant 
in the transaction other than the accused. Yet there was no ques— 
tion about his status as an informer. 
In Howard v. Allgood, 272 F. Supp. 381 (E.D. La. 1967), 

the informer knew nothing of the crimes that had beea committed 
and had no ‘knowledge of the reason for the investigation. His sole 
role in the affair was to let the police know whether or not the 
petitioner was at home before they attempted to confront him. The 
Court held that while the informer was not an "informer" insofar 
as the crime or any element thereof was concerned, it was not error 
for the government to refuse to disclose his identity. The district 
judge thus recognized the principle that citizens who assist the 
police on a confidential basis should remain “aoa 

In Wilson v. United States, 59 F.2d 390 (3d Cir. 1932), 
a citizen furnished & Prohibition Act officer with a key to premises 
which contained illegal liquor. Although holding that disclosure 
was proper since the identity of the informer was necessary to 
determine the defendant's guilt or innocence, the court naturally 
classified the person who helped the officer as an informer. The 
informer's privilege concept, therefore, must be viewed from. a 
broader perspective to include more than mere "information-givers." 
Courts have consistently, though often tacitly done this in the 


past. See Gilmore v. United States, 256 F.2d 565 (Sth Cir. 1958); 


United States v. Conforti, 200 F.2d 365 (7th Cir. 1953). 


Rather than to limit the class to whom the privilege is 
generally applicable, the better approach is to weigh the nature 
of the informer's role in determining whether disclosure is appro- 


priate under the standards established by the Roviaro decision. 
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The public interest extends beyond merely encouraging members of the 

public to convey information to the authorities and includes render 

ing whatever assistance is necessary to achieve effective law enforce- 

ment. This duty goes back to more primitive days in Sonintecors 

when citizens were required to participate in the establishment of 

a posse comitatus. See In re Quarles, 158 U.S. 532, 535-536 (1894). 
Applying the above to the facts of this case, it is my 


view that the person or persons who assisted the government in the 


eavesdropping of plaintiff's suite were informers within’ the accepted 


legal meaning of that word. 
“Having established that they were informers, it is in- 
cumbent upon the Court to determine whether their identity should 
remain undisclosed. 
There can be no disputing the fact that the aid and assistance of 


citizens and corporations are necessary for the effective administraticn 
2/ 
of justice. It is the primary purpose of the informer's privi- 


lege to facilitate this private cooperation in law enforcement by 
encouraging informers to provide pertinent information to the govern- 


ment without fear of public disclosure, retaliation or social disfavor. 


_2/ In an affidavit filed herein, Attorney General John N. Mitchell 
commented that "confidential informants are the single most important 
source of information in the field of law enforcement. .:... In my 
judgment the damage to the public interest which would result from 
a disclosure of the identity of confidential informants far outweighs 
the plaintiff's individual interest in this action... ..' 
Affidavit of John N. Mitchell, Black v. Sheraton Corporation, C.A. No. 
440-67 (D. D. a Ge filed Feb. 20, 1969) p. 2. 
varti. D. DeLoach, Assistant to the Director of the Federal 
Burcau of “avestigation stated that confidential informers to the 
SBL wove vespousible for Locatig 5,864 subjects in 1967 and during 
Dat 2965-1i _prcioc snéivecciy : 2¢sulted in the recovery of $33,000,060 
3 A tn to tadis NE Soa. of a subject led to his arvest 
St... 35 sy v= che cases. Affidavit of 
acon Cox poracion, C.A. New 440-57 


y te 
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Originally, the informer's privilege was a broadly con- 
ceived evidentiary rule insulating persons who assisted the au- 
thorities from disclosure. See In re Quarles, 158 U.S. 532 (1894); 
Vogel v. Gruaz, 110 U.S. 311 (1884). It assumed a quasi-absolute 
breadth until 1957 when the Supreme Court ruled in Roviaro v. United 
States, 353 U.S. 53 

We.believe that no fixed rule with re- 

spect to disclosure is justifiable. The 

problem is one that calls for balancing the 

public interest in protecting the flow of 

information against the individual's right 

to prepare his defense. 

id. at 62. 

In:a subsequent case the United States Court of Appeals 
- for the District of Columbia construed Roviaro as introducing a fair- 
ness concept, making more flexible what was once a mechanical rule. 
Westinghouse Elec. Corp. v. City of Burlington, 122 U.S. App. D.C. 65, 
351 F.2d 762 (1965), on remand, 246 F. Supp. 839 (D.D.C. 1965). 
Westinghouse also held the Roviaro restructuring of the informer's 
privilege to be applicable in civil cases. Id. at 72-73, 351 F.2d 
at 769-770. 

This formulation of the informer's privilege, however, 
has not been applied without difficulty. 

The testimonial privileges and incom- 

petencies of the common law have seen a con- 

tinuing shrinkage. Not that the courts are 

callous to the protection of informers. . . . 

However, the informer's shadow over litigation 

often forces courts to make hard judgments in 

reconciling basic and conflicting social values. 
Mannefrid v. Teegarden, 23 F.R.D. 173, 177 (S.D.N.Y. 1959). 


A majority of the cases considering the disclosure problem since 


| Roviaro have involved criminal defendants. See, e.g., McCray v. 


Illinois, 386 U.S. 300 (1967); Rugendorf v. United States, 376 U.S. 528 
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(1964); Toohey v. United States, 404 F.2d 907 (9th Cir. 1968); Hurst 


v. United States, 344 F.2d 327 (9th Cir. 1965). The informer's often 
‘crucial role in the facts at issue in criminal cases and the serious 
question of defendant's guilt or innocence operate strongly to prompt 
disclosure of the informer. But even in this area, where defendant's 
argument for disclosure is strongest, the courts have been reluctant 
to create broad disclosure rules. In McCray v. Illinois, 386 U.S. 300 
(1967), defendant sought to create a constitutional right! to discovery 
of the informer's identity. His argument that the due process clause 
of the Fourteenth Amendment and the Sixth Amendment appatcebie to the 
states through the Fourteenth Amendment demanded disclosure in state 
criminal trials was dismissed by a majority of the ee. The 
Court was of the view that even in cases where the informer's testi- 
mony relates to the ultimate question of the defendant's guilt, there 
is no absolute rule of disclosure, 386 U.S. at ied Rather, the 
Court must balance the public interest in protecting the flow of 
confidential information to the government against the individual's 
right to prepare his defense, 386 U.S. at 310, citing 353 U.S. at 62. 
The Supreme Court's reluctance in the most eritical of situations 

has been accompanied by an even greater hesitation to order wide- 
spread disclosure "where the issue is the preliminary one of probable 
cause, and guilt or innocence is not at stake." 386 U.S. at 311. 

The recently published teacative draft of the American Bar Association 
Project on Minimum Standards for Criminal Justice relating to Discovery 
and Procedure Before Trial recognizes the role of ricommaes in effective 
law enforcement with the result that "only the most compelling cir- 
“3/__ In Roviaro the informer was central to circumstances surrounding 
the illegal act in that he might well have established the defense of 


entrapment. "He might have thrown doubt upon. . . [defendant's] 
identity or on the identity of the package." 353 U.S. at 64. 
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cumstances should require pretrial disclosure of the informer's 
) 


identity by the prosecution, such as constitutional requirements or 


the fact that the identity is going to be disclosed anyway when he 
4/ 


becomes a witness at a trial or hearing... ." 


In the criminal area, the Roviaro doctrine, while broaden- 
ing the discovery of informers, has been applied with great caution. 

The ‘Supreme Court's decision in Roviaro, although directed 
toward procedures in a criminal prosecution, has been cited as authority 
“in civil cases: In Westinghouse Elec. Corp. v. City of Burlington, 
122 U.S. App. D.C. 65, 351 F.2d 762 (1965), the United States Court 
of Appeals for the District of Columbia unequivocally affirmed its 
applicability in civil cases. The Court held that "there is no logical 
reson to set up two different privileges, one for civil and one for 


criminal cases." Id. at 72, 351 F.2d at 769. "The Roviaro balance 


_should be struck in each case, civil and criminal, in deciding whether 


disclosure'is essential to a fair determination of a cause." id., 
quoting 353 U.S. at 61. See, Mitchell v. Bass, 252 F.2d 513 (8th 

Cir. 1958); Mannefrid_v. Teegarden, 23 F.R.D. 173 (S.D.N.Y. 1959). 

Although Roviaro has been said to be generally applicable 

to civil suits, disclosure has been ordered in two types of cases: 

(1) in punitive civil suits; (2) in cases where the informer or the 
government has waived the privilege. Punitive civil actions are suits 
brought by private citizens or by the government under authority of a 
statute to punish noncompliance or to compensate those who suffered 
injury because of defendant's failure to abide by the statute's terms. 
Two of the more common civil punitive actions are those brought under 
the anti-trust laws, 15 U.S.C. § 15 (1964), or the Fair Labor Standards 
_4]7 American Bar Association Minimum Standards for Criminal Justice 
relating to Discovery and Procedure Before Trial (1969), § 2.6, P. 92. 


See also Preliminary Draft of Proposed Rules of Evidence for the United 
States District Courts & Magistrates, Rule 5-10, 46 F.R.D. 161, 276 (1969). 
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Act, 29 U.S.C. § 216 (1964). The statutes authorizing these punitive 
actions make the private plaintiffs, prosecutcrs or private attorneys 
general, The judgment is punitive as well as compensatory and is 
designed to create a deterrent effect as well as commen the 
injured party. 


The decision of the United States District Court for 


the Northern District of Illinois in United States v. Swift.& Co., 


24 F.R.D. 280 (1959), illustrates the post-Roviaro approach in 
punitive civil suits. Swift & Co. sought to modify a chreane 
judgment entered against them in a prior anti-trust rrosecaiage 
In furtherance of this motion they moved for discovery of certain 
questionnaires concerning market conditions in the possession of the 
respondent United States. Rejecting respondent's claim of informer's 
privilege, the Court held that Roviaro not only abolished any claim 
of absolute privilege, quoting 353 U.S. at p. 62, but also established 
a balancing of interests to determine whether disclosure should be 
ordered, guoting Id. The Court finding that the requested, informa 
tion did not involve an unlawful act and was not the kind to excite 
resentment, ordered disclosure. 

In Boeing Airplane Co. v. Coggeshall, 108 U.S. App. D.C. 
106, 280 F.2d 654 (1960), Boeing requested certain documents in po- 
ssesston of the United States Renegotiation Board Yor use in a Tax 
Court proceeding to detexuise’ snether Boeing had made sonar profits 
ona government contract. 50 U.S.C. App. § 1218 (1964). The Court 
of Appeals rejected the Renegotiation Board's defense on the ground 
of informer's privilege, and held that Boeing should pare access to 
the Board's factual and investigatory reports. The Coukt found 
inter alia. that disclosure would not seriously impair the Renegotiation 


Board's sources of information, and to the extent it did it was in- 
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significant compared to the importance of this information to the 
Tax Court . « . ." 108 U.S. App. D.C. at 113, 280 F.2d. at. 661, 
; See Mitchell v. Bass, 252 F.2d 513 (8th Cir. 1962). 
A case which illustrates both the "punitive action" and 
"waiver" exceptions to informer'’s privilege is City of Burlington v. 


Westinghouse Elec. Corp., 122 U.S. App. D.C. 65, 351 F.2d 762 (1965). 


In Westinghouse more than 1800 treble damage actions had been brought 


in the federal courts against several manufacturers of electrical 


equipment, of which Westinghouse was one. In defense of these suits, 
Westinghouse sought to prove by discovery that the plaintiffs knew 
of the illegal acts more than four years before they brought suit. 

' The reason for this requested discovery was that such knowledge, if 
there was any, might help establish a defense to the claims of 
plaintiff-appellees that they should recover damages for transactions 
beyond the four-year period of limitations because the defendants 
had fraudulently concealed the alleged conspiracy and thereby tolled 
the running of the statute of limitations. 15 U.S.C. § oe 

In an attempt to establish this defense the defendants 
requested every letter, memorandum, or other written communication, 
and all notes, memoranda or other records of each oral communication, 
during the period between January 1, 1948, and December 31, 1960, 
which were made or which are under the control of the Department of 
Justice, in which any distributor of electricity, group of dis- 
tributors or engineering consultant or firm thereof, or any officer, 
agent, or employee of the same, complained, alleged, suggested, or 
“S/ For a more comprehensive review of the electrical equipment 
cases, see Report of the Co-Ordinating Committee for Multiple Litiga- 
tion of the United States District Courts, a subcommittee of the Com- 
mittee on Pretrial Procedure and Practice of the Judicial Conference 


of. the. United States (Sept. 1, 1965); Neal and Goldberg, The Electrical 
Equipment Anti-trust Cases: Novel Judicial Administration, 50 A. Be A.J. 


621° (1964). 
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otherwise asserted that there may have been price fixing or other 
violations of the anti-trust laws in the electrical equipment in- 
dustry. The Attorney General moved to quash the subpoena duces 

tecum on several grounds, one of which was that the documents were 
protected from disclosure by the informer's privilege. The District 
Court granted the government's motion to quash the subpoena on the 
informer's privilege and oppressiveness grounds. Defendants appealed 
and the Court of Appeals reversed the District Court's order and re- 
mended the case to the District Court for further proceedings con- 


sistent with the appellate court's application of the 'Roviaro doctrine 
6/ 


to civil cases. On remand the District Court aiiowved a limited - 
discovery. The District Court held that "the Department of Justice 
must turn over to the defendants copies of, or allow the defendants 

to inspect, examine, and make copies of all letters, memoranda and 
other written communications . . . which are covered by the subpoena 
and which relate to complaints by persons, corporations, etc. which 
are, or were at any time, plaintiffs in the Slecuntcal equipment cases." 
246 F. Supp. at 846. The District Court construed the Court of Appeals’ 
decision to provide that once a complainant has filed suit, he has 
revealed his identity, and subjected himself to civil discovery, and 
that the government should not be permitted to withhold information 
which the plaintiffs themselves would have had to disclose. Id. 


The waiver theory has other manifestations !than the 


initiation of a suit. In Clark v. Pearson, 238 F. Supp. 495 (D.D.C. 


6/. The Court of Appeals sought to include’ the Westinghouse facts . 
within both recognized exceptions to the informer's privilege. The 
Court found that "a treble-damage action is not wholly a private 
civil action. The statute permitting such actions is designed to 
make private parties prosecutors. The judgment is punitive as well 
as compensatory." 122 U.S. App. D.C. at 73, 351 F.2d: at 770. The 
Court also held that "plaintiffs in this case should be regarded as 
having waived the informer's privilege as to their communications 
with the Government... ." Id. 
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1965), plaintiff suea dexéiuaae’ for libel for an article defendant 
wrote charging plaintiff with graft. In the article defendant stated. 
that he had turned certain incriminating documents over to the Depart 
ment of Justice. When plaintiff sought to recover the documents the 
Justice Department resisted on the ground of pneormerte privilege. — 
The Court TESS that the documents be turned over on the theory 
that by turning the documents over and then writing in his colum 
about them he waived any right to the privilege. 
In Mannefrid v. Teegarden, 23 F.R.D. 173 (S.D.N.¥. 1959), 

the plaintiffs admitted writing certain letters after noting an 

_ objection that the question of the letters were within the scope of 
the informer's privilege. The Court held that the letters must be 
turned over since by admitting authorship the plaintiffs had waived 
the protection of the privilege. 


The waiver cases are reconcilable with the teachings of 


Roviaro. The latter decision created a balancing of interests test 


in attempting to achieve fairness in administoring the privilege. 
Once a party admits he was an informer he no longer has any interest 
in anonymity. Likewise when he files suit his interest in remain- 
ing anonymous as to matters relevant to the suit disappears. It 
would be a breach of fairness to allow him to sue another and at the 
same time erect a legalistic facade of anonymity. 

In criminal cases, it is necessarily the defendant, his 
freedom and reputation in jeopardy, who seeks discovery of an in- 
former who may well have evidence beneficial to the defense. In 


the punitive civil cases the party who seeks sut2 is similarly 


in a defensive position defending charges brought by either the 


government or an individual representing the public interest. 
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The waiver cases represent a related but converse situation. 
In those cases it is not so much that the party who seeks aveclocures 
has equities in his favor justijfying the identification of the in- 
former but rather that the informer for some reason has moved *.. 
without the protection of the privilege. 

The matter before the Court in these motions: falls within 
none of the aforementioned categories, It is a civil case, but the - 
party who seeks disclosure is the plaintiff and he seeks to obtain 
a judgment for compensatory and punitive damages against the defendants. 
There is no allegation that the informers have waived their privi- 
lege; the question in its most basic form is: does fairness derived 
by balancing the respective interests require anonymity or disclosure. 

Plaintiff maintained a suite of rooms at the hotel for ten 
years preceding May 1966. On May 24, 1966, defendant United States 
disclosed in a memorandum to the United States Supreme Court that 
agents of the defendant installed a spike mike listening device in 
the wall of plaintiff's suite and monitored conversations oF 
defendant's room from February 7, 1963, to April 25, 1963. 

On February 24, 1967, plaintiff commenced the present 
action against the United States and the two hotel companies based 
upon the monitoring of his hotel rooms. Plaintiff contends that the 
hotel corporations participated in and acquiesced in the tortious 


trespass and invasion of privacy by the United States and are thereby 


liable to the plaintiff for compensatory and punitive damages. The 


_7/ Plaintiff was indicted ia 1963 and convicted ce May 5, 1964, 
after a jury trial of attempting to evade his 1956, 1957 and 1958 
income taxes (U.S.D.C. Cr. Nos. 650-63 and 651-63). The conviction 
was affirmed on appeal, Black v. United States, 353 F.2d 885 (D.C. 
Cir. 1965) and the Supreme Court denied a petition for certiorari, 

384 U.S. 927 (1966). Following disclosures by the Solicitor General, 
‘the Supreme Court remanded the case for a new trial, Black v. United 
States, 385 U.S. 26 (1966). Plaintiff was found not guilty on retrial 
July 17, 1968. 
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plaintiff secks to determine the identity of any informers who aided 
the United States in the alleged illegal eavesdropping. He contends 
that the identity of the informer or informers, their relationship 
to the hotel, and the so2 they played are integral to the cause of 
action against the hotel corporations. 

Plaintiff's justification for obtaining the disclosure of 
the informer's identity is that plaintiff's constitutional rights have 
been violated by the defendant and disclosure is a prerequisite to 
the vindication of those rights. Plaintiff contends that "the 
fact that plaintiff's privacy was invaded pursuant to a policy of 
the government to violate the Constitution eed the in- 


former's privilege be denied the government here. Plaintiff 


thus presents a two fold argument in favor of disclosure: (1) It 


is necessary for the presentation of his case; (2) The government 


is not entitled to invoke the privilege. It is helpful in an analysis 
of this problem to focus on these two reasons in greater detail. 

The plaintiff claims that if he is denied the identity of 
the informer, he would be prejudiced in his eee to vindicate his 
constitutional rights. Plaintiff is suing both the United States 
and the two corporate defendants for damages arising out of the 
eavesdropping. He is suing the United States for compensatory 
damages under the Federal Tort Claims Act, 28 U.S.C. § 2671, et. 
wee The existence or nonexistence of an informer is not important 


with respect to this cause of action. The government has admitted 


| the fact of the surveillance. Plaintiff has no interest in and 


_ 8/ Plaintiff's reply to opposition of the United States to motion 
to compel answers, Black v. Sheraton Corp., C.A. No. 440-67 (D.D.C. 
1967) p. 25 

_9/ The suit against the United States is limited to compensatory 
damages since punitive damages are not recoverable against the 
United States, 28 U.S.C. § 2674. 
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consequently in fairness, could not demand that the government 

10/ 
disclose the name of its informers. Plaintiff's basic affirmative 
interest then, in obtaining disclosure is in furtherance of his 


suit against the two private corporations which allegedly partici- 


pated in this alleged tortious and illegal act. Plaintiff's suit 


against the hotels may well be facilitated by aecioeate of the 
informer's identity. The extent of his interest in the informer's 
identity, however, is not so readily apparent since to determine 
that the Court must examine plaintiff's purpose in suing the hotel 
corporations. As noted earlier plaintiff has stated an apparent 
cause of action irrespective of disclosure against the: United States 
under the Federal Tort Claims Act. He may be compensated for any 
provable damages arising from the eavesdropping. He therefore has 
no interest in a compensatory action against the hotel’ since any 
recovery against the latter would be duplicative to the recovery - 
against the United States. His prime interest therefore in perfect- 
ing an action against the hotel corporations is to naga a punitive 
judgment against them for their alleged roles in the surveillance. 
This is the sole affirmative interest which the plaintifé seeks to 
foster by disclosure of the informer'’s identity. 

"(Punitive damages] . . . are allowed and awarded asa 
punishment to the defendant and as a warning and example to deter 
him and others from committing like offenses in the future. Under 


this theory such damages are allowed on grounds of public policy and 


| 10/ In its reply to the government's opposition to plaintiff's 
motion to compel answers, plaintiff, whenever he refers to the 
necessity for disclosure, always phrases the need in terms of his 
case against the corporate defendants. See, ¢.9., plaintiff's reply, 
Black v. Sheraton Corp., C.A. No. 440-67 (filed Mar. 24, 1969, D.D.C.), 


pp. 2, 3, 19, 23. 


78 


in the interest of society and for the public benefit, not as com- 
pensatory Sancenr deci cecteiee Sac ton to such damages." 22 

Am. Jur.2d § 237 (1965) (footnotes omitted); see Washington Gaslight 
Co. v. Lansden, 172 U.S. 534 (1899); Scott v. Donald, 165 U.S. 58 
(1897). Punitive damages are allowable where a tort is aggravated _ 
by evil motive, actual malice, deliberate wiolence or oppression, Id. 
Plaintiff's interest in discovering the identity of the informers is 
to strengthen his case for punitive damages against the defendant 
hotel. The substantiality of this interest is questionable, especially 
in light of the ends customarily sought to be achieved by exemplary 
damages. Plaintiff has alleged an apparent cause of action against 
the United States for its alleged tortious conduct. Recovery and the 
consequent publicity may well have a deterrent effect against such 
‘tortious conduct if proven. Plaintiff, however, also seeks to dis- 
courage private individuals from joining with the government in 
tortious conduct. Plaintiff must recognize, however, that he is thus 
placing the burden on a potential informer to determine whether his 
assistance is tortious. If his role is determined at some future time 
to be tortious this potential informer must recognize that he would 


be liable for compensatory and punitive damages. Thus, in reality, 


the plaintiff desires the identity of the informer so that he may 


obtain a punitive judgment against the hotel and generally discourage 
assistance to the government by informers. Plaintiff believes that 
he would Bicone only tortious assistance but in effect the 
necessity for the informer to prejudge his assistance would generally 
discourage cooperation. 

Plaintiff has, then, what is best termed a minimal 


11/ 
interest in discovering the identity of the informer. 


} 11/ Plaintiff has contended that he was the subject of an alleged 
| tortious act perpetrated by the informer and his employees, and is 
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Plaintiff approached the Roviaro balancing alternatively. 


We have discussed ibis interest in discovery, and found it to be minimal. 


He also proposes that the government has no interest in protecting 


the identity of the informer. 


The informer's privilege does not run to the benefit of 


the individual but rather is the government's privilege to protect 
the sources of its information and the individuals who assist it. 
It stems from a recognition that citizens will not come forward 


to assist the government if they believe their involvement might 
, 


well become public, with the consequent danger of reprisals and 


resentment. Plaintiff's argument that there is no danger of 


1l/ continuéd 


therefore entitled to compensation for the resulecaee injuries. In 
the analogous area of governmental immunity, a cause of action is not 
granted to every plaintiff SLOSS that he was the victim of a 
tort perpetrated by an employee of the United States. A strong 
governmental interest may override plaintiff's interest in compen= 
sation. In Gregoire v. Biddle, 177 F.2d 579 (2d Cir. 1949), cert. 
denied, 339 U.S. 949 (1950), cadee Learned Hand commented on govern= 
mental privilege, as follows: 
Again and again the public interest calls for 
action which may turn out to be founded on 
a mistake, in the face of which an official 
may later find himself hard put to it to satisfy 
a jury of his good faith. There must indeed be 
means of punishing public officers who have been 
truant to their duties; but that is quite another 
matter from exposing such as have been honestly 
mistaken to suit by anyone who has suffered from 
their errors. As is so often the case, the answer 
must be found in a balance between the evils in- 
evitable in either alternative. In this instance 
it has been thought in the end better to leave 
unredressed the wrongs done by dishonest officers 
than to subject those who try to do their duty to 
the constant dread of retaliation. 
Id. at 581. 

Likewise in Blitz v. Boog the Court held that a state psychiatrist 
was immune from suit for false imprisonment arising from a report that 
the plaintiff was insane’, Blitz v. Boog, 328 F.2d 596: (a Cir. 1964); 
See Taylor v. Glotfelty, 201 F.2d 51 (6th Cir. 1952). 

In this case where the strong governmental interest with respect 
to informers is directly involved, the words of Judge Hand have per- 
suasive significance. 
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retaliation in an individual case does not obviate the necessity 
for the privilege since it is the disclosure itself rather than 
the conditions which prompted it that inhibit citizen cooperation. 
In Westinghouse the Court of Appeals stated, "the privilege exists 
for the benefit of the general public, not for the benefit of the _ 
particular informer involved." Therefore, to the extent that a 
potential informer believes that his anonymity depends upon 
someone else's finding that disclosure would be dangerous to the 
informer he will necessarily be reluctant to give assistance. 

The focus in Roviaro is on the plaintiff's variable 
need vis-a-vis the government's more or less constant need to. 
“preserve the anonymity and maintain the cooperation of its in- 
formers. 

This is not a criminal case nor is it a punitive civil 
ection against the petitioner in this motion. Federal courts have 


consistently indicated that the privilege is stronger in civil 


cases. See Boéchicchio 'v: Curtis ‘Publishing 'Co., 202 F. Supp. 


403, 407 (E.D. Pa. 1962); In re Gurnsey's Petition, 223 F. Supp. 


359 (D.D.C. 1963). It is especially so in this case since the 
plaintiff has an alleged cause of action which does not depend 


on the informer's disclosure. 


II. MOTION FOR DISCOVERY OF DOCUMENTS 
Plaintiff's second motion before the Court is for dis- 
covery and production of documents pursuant to Rule 34 of the Federal 


Rules of Civil Procedure. The United States has voluntarily con- 
12/ 


sented to turn over a portion of the requested documents dealing 


12/ The United States has voluntarily consented to turn over upon 
court order the following documents (1) the logs of the microphone 
surveillance (2) any portion of an airtel containing information 
from the surveillance (3) portions of reports containing information 
from the surveillance. vette eT 
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with the fruits of the surveillance. An order requiring this limited 


discovery was filed on May 14, 1969. 


The contested portion of the motion involves requests for 


information about the planning, execution and termination of the 
13/ 
surveillance. 


13/ Plaintiff's motion for discovery requests“i:: part: 
2. All communications, reports, memoranda, notes, records, 
record entries, writings and documents of any sort: 
(a) containing or relating to any and all requests 
for permission for, or approval of, the installa- 
tion of the microphone involved in this surveillance. 
(b) containing or relating to any and all authoriza~ 
tions or grants of approval for the installation of 
said microphone. . 
(c) concerning or relating to preparations for the 
installation of said microphone and the conducting 
of said surveillance, including but not limited to 
any arrangements with hotel personnel, renting of 
the rooms involved, obtaining the floor plan of 
plaintiff's rooms, and obtaining the necessary 
equipment and instruments. 
(d) concerning or relating to the installation of 
said microphone and the conducting of said sur= 
veillance. 
(e) concerning or relating to the transfer of | 
the listening station from rooms 436-434 to 
room 432, and any and all preparations therefor. 
(£) concerning or relating to the termination of 
the surveillance of plaintiff's suite. 
(g) concerning or relating to the wiring between 
rooms 436-434 and room 432 and the apparatus 
connected therewith, including but not limited to 
all references to the leaving in place or removal 
thereof. 2 
(h) concerning or relating to the microphone in- 
stalled in the wall of plaintiff's suite and the 
apparatus connected therewith, including but not 
limited to references to the leaving in place or 
the removal thereof. 
(i) authorizing, relating to, or reflecting the 
payment of funds for the rental of rooms 436-434 
and/or room 432 at the Sheraton-Carlton Hotel in 
connection with the microphone surveillance of 
plaintiff's suite. 
(j) authorizing, relating to, or reflecting the 
payment of any funds to or on behalf of or for 
the benefit or or in connection with the use of 
any confidential contact at the Sheraton-Carlton 
Hotel in connection with the microphone sur- | 
veillance of plaintiff's suite. 
(continued) 
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Rule 34 in essence provides that upon motion of a party 
showing good cause, -other party may be ordered to produce for 
inspection and copying any nonprivileged documents or tangible 
objects in his possession which constitute or contain evidence 
relating toiany of the matters within the scope of discovery 
established by Rule 26(b). The basic prerequisite to discovery 
which the moving party, the plaintiff in this case,must ee 
is that there be good cause for the production of the items he 
seeks. “Good cause" is ordinarily satisfied by a factual allegation 
showing that the requested documents are necessary to the estab- 
lishment of ‘the movant's claim or that denial of production would 


cause the moving party "hardship or injustice." 4 J. Moore, 


Federal Practice, par.’ 34.08 at 2478 (2ed. 1968). See Hickman v. 


Taylor, 329 U.S. 495 (1947); Boeing Airplane ‘Co. ‘v. Coggeshall, 


108 U.S. App. D.C. 106, 280 F.2d 654 (1960); Groover, Christie & 


Merritt v. LoBianco, 119 U.S. App. D.C. 50, 336 F.2d 969 (1964). 
\ 
The movant. also has the obligation to establish the materiality 
15/ 
and relevance of the documents which production he seeks. 


Good cause, however, implies a greater showing of need than relevance 


13/ continued 

(k) requesting, authorizing or instructing the 

Washington Field Office of the FBI to undertake 

an investigation into the activities of the 

plaintiff, or on the basis of which such investiga- 

tion was undertaken. 

(1) concerning or relating to any confidential 

inside contact at the Sheraton-Carlton Hotel 

utilized in any way in connection with the 
H microphone surveillance of plaintiff's suite. 
:14/ That the burden of satisfying the prerequisites to discovery 
is on the moving party has been well established in this Circuit. 
tSee Boeing Airplane Co. v. Coggeshall, 108 U.S. App. D.C. 106, 280 
F.2d 654 (1960); Von Der Heydt v. Rogers, 102 U.S. App. D.C. 114, 
251 F.2d 17 (1958). 


45/ Hartford Nat'l Bank & Trust Co. v. E. F. Drew & Co., 13 F.R.D. 
127 (D. Del. 1952); William A. Meier Glass Co. v. Anchor Hocking Glass 
Corp., 11 F.R.D. 487 (W.D. Pa. 1951); Marzo v.°Moore-McCormack Lines, 
7 F.R.D. 378 (E.D.N.Y. 1945). 


| 
' 
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and materiality. If this were not so the "good cause" requirement 
which appears in only Rules 34 and 35 would be neeaneheoee 
Schlagenhauf _v. Holder, 379 U.S. 104, 118 (1964). It is the opinion 
of this Court that vis-a-vis the United States, the plaintife has not 
established sufficient good cause to order disclosure. 

This is a relatively unique case. The plaintiff has alleged 
that agents of the United States in the course of their employment 
did wrongfully trespass upon the plaintiff's suite acters Sheraton 
Carlton Hotel and did wrongfully invade the privacy and constitu- 
tional rights of the plaintiff by eavesdropping on conversations 
in his suite and thereby violated the Federal Tort Claims Act, 28 | 
U.S.C. § 1346(b), 2671 et seq. 

In answer thereto the United States 

‘admits that the electronic Bervetiance 
which is the subject of this action was 
disclosed in the Supreme Court in June 
1966, and that the plaintiff was not at 
any time.prior thereto informed by this 


defendant that the electronic surveillance 
had occurred. 


_ Answer of United States, Black v. Sheraton Corporation; C.A. No. 
| | 


440-67, (D.D.C. Sept. 23, 1968) p. 2 (hereinafter cited as “Answer"). 


The defendant also admitted in its answer that the eaves- 


dropping was authorized and that the employees of the United States 


conducting the investigation acted within the scope of their employ- 
16/ 
ment. Answer, p. 3. In subsequent deposition hearings the United 


16/ In its answer the United States has admitted that under a 
Department of Justice practice in effect during the périod of 1963 
to 1965, the Director of the Federal Bureau of Investigation was 
given authority to approve the installation of devices such as the 
spike mike in question, for intelligence purposes when required in 
the interest of internal security or national safety. - The defendant 
has admitted that acting on the basis of Departmental authorization, 
the Director approved the installation in the instant case. The 
defendant further admits that emplevees within the scope of their 
employment conducted the suxverlione “St pxsaintiff*s suite by 
placing a listening device in a common wall between plaintiff's 
suite and an adjoining room which penetrated one quarter of an inch 
into plaintiff's side of the common wall. Answer, Pp» 3. 
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7/ 


States described in detail how the eavesdropping was accomplished. ° 


In light of this admission of the pertinent facts at 
issue the plaintiff has not alleged sufficient need to justify his 
discovery relative to his suit against the United States. He has 
not made a sufficient showing as to why he needs the additional 
information in light of the facts disclosed by defendant United 
States. 

The United States has submitted to the Court copies of 
papers on file with the United States District Court for the Southern 
District of Florida (Miami Division) in the case of Roberta Feiner 
v. United States, No. 67-611-Civ-CA (S.D. Fla., filed June 12, 1969). 
The facts of that case as alleged in the papers of the parties 
are similar to the present case. The United States eavesdropped 
on conversations in plaintiff's home; voluntarily disclosed the 
ee st and was sued by the plaintiff for trespass. Plain- 
tiff sought to discover by deposition information concerning details 
of the installation and maintenance of the bug. The questions 
plaintiff asked in Feiner were markedly similar in subject matter 
to the documents plaintiff seeks to discover in this action, and 


the United States had made admissions similar to those in this 


——_—_— 


17/ = Special Agent Philip M. King of the Federal Bureau of Investi- 

gation was deposed by the plaintiff on January 3, 1969. He was one 

of the agents assigned to the Black surveillance. Agent King testi- 

fied at length about the planning which led to the installation of 

the eavesdropping device, its installation into the common wall, and 

the details of its operation. See deposition of Philip M. King, 

Black v. Sheraton Corp., C.A. No. 440-67, (D.D.C., filed Jan. 3, 

1969), pp. 6-13 (planning; 15-20 (installation) ; 20-31 (operation). 
Special Agent Edward Pennypacker of the Federal Bureau of 

Investigation was likewise deposed by the plaintiff and gave in- 

formation concerning the authorization, planning, maintenance and 

termination of the eavesdropping. See deposition of Edward Pennypacker, 

Black v. Sheraton Corp., C.A. No. 440-67, (D.D.C., filed Jan. 3, 1969), 

pp. 26+27, 30, 35, 36 (authorization for surveillance); 27, 30 

(planning); 38, 43, 44, 48, 49, 60 (monitoring procedures); 50 (ter- 

mination). ; : 
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case. Judge Clyde Atkins denied plaintiff's motion ine discovery. 
The United States had presented two grounds in opposition to the 
motion The first and primary one was that in Light of the 
defendant's admissions, the questions were irrelevant. The other 
ground was national security privilege. While the actual order is 
unclear as to which ground the Court relied on, the government 
alleged in a covering letter, filed herein, that irrelevancy was 
Judge Atkins’ ground for his decision. 

While Feiner is factually distinguishable from the 
present case, it is authority for the setae that the govern- 
ment's rather detailed admission of the facts of the ‘eavesdropping 


can render further factual discovery irrelevant and without good 


cause. 


Plaintiff contends, however, that this discovery, with 
special emphasis on sections 2(j) & (1) of the settee is 
meee to his cause of action against the corporate defendants. 
In his affidavit filed herein March 24, 1969, in support of his 
motion, plaintiff's attorney says, "In particular it is believed 
that there are or may be documents relating to the existence, 

_identity, and/or activities of an employee or employees or other 
person or persons connected with the Sheraton carlton Hotel or the 
Sheraton defendants who were involved in the eavesdropping on 


plaintiff's suite." Affidavit of Gerald S. Rourke, Black v. Sheraton 


Corp., C.A. No. 440-67, (D.D.C., filed Mar. 24, 1969) pp. 1, 2. 


Rule 34 of the Federal Rules of Civil Procedure limits 


discovery to those documents which are not privileged. The question, 


then, as it was in the previous motion, is, whether the documents 


* 


18/  -See note 13, supra. 
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plaintiff seeks to discover are privileged. For the same reasons 
this Court gave in response to the motion to compel answers, the 
identity of the alleged informers is protected by ‘the informer's 
privilege. Therefore, any documents which would tend to disclose 
his identity are also privileged. 

What are the documents for which the plaintiff has need 
against the corporate defendants? Obviously, they do not need the 
documents alleging the facts of the alleged tort since the government 
has admitted the facts. Rather, they seek documents which might 
somehow connect the informer to the corporate defendants. Since 
these documents would certainly tend to identify the informer, this 
Chore holds: that they are not discoverable. Hence, in neither its 
suit against the United States nor the corporate defendants has the 
plaintiff satisfied the prerequisites to discovery of the documents 
requested by its motion. 

III. MOTION FOR A PROTECTIVE ORDER 

Defendant has moved this Court to issue a protective 
order under Rule 30(b) limiting the scope of the plaintiff's 
deposition of defendant's employees, and plaintiff's request for 
disclosure of documents in the possession of the defendant United 


States. This Court is of the view that.its orders in the two 


preceding motions will effectively limit plaintiff's discovery to 


matters relevant, nonprivileged and necessary, and that a formal 


protective order at this time would be premature and unnecessary. 


Counsel will submit an appropriate order. 


July 24, 1969 a Ug ( 
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3. The motion of the United States for a pretective 
order limiting the scope of discovery be and the same is 
hereby denied as unnecessary at this time in light of the 
denial by this Court of the motions of plaintiff. 

In making its determination as set forth above, the 
Court is of the opinion, pursuant to 28 U.S.C. 1292(b), 
that this Order involves controlling questions of law as 
to which there is substantial ground for difference of 


opinion and that an immediate appeal from this Order may 


materially advance the ultimate termination of this litiga- 
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EXCERPTS FROM PETITION FOR IMMEDIATE APPEAL 


Questions Presented 


The district court’s decision presents the following questions of 


1. Does the informer’s privilege apply in this case? 
2. Did the district court err in examining the Government’s 


oS in camera and refusing to conduct an evidentiary hearing? 
rae} . <n 
= 
i ee 


SEP 25 1 1969 
Beforez::Fahy, Senior Circuit Judge Fic 
BERT M. STEARNS were, . MGoWan, Circuit Judge; in’ "oJ SEP 2 2 196g 


Chambers 
a tosRpeeee Mate EF ng 


On consideration of petitioner's petition eon the 
allowance of an immediate appeal under 28 U.S.C. § 1292 (bd) ~ 
of respondents! opposition and petitioner's reply with... 
respect thereto, it is 


[Caption Omitted in Printing] United States Court of Appeals 


ORDERED oy the Court that petitioner's aforesaid 
tition for allowance of interlocutory eopecry under 


pe 
28 U.S.C. § 1292(0) is granted. 


Counsel are urged to docket the record on pees and 
to file their briefs on anveal as soon as ossible and the 
Clerk is directed to schedule the appeal for argument on 
the merits as promotly arter the oriers are filed as the 
business of cae Court will permit. 


Per Curian 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


ISSUES PRESENTED 


I. Were the persons connected with the hotel who were in- 
volved in the electronic eavesdropping by the Government informers 
within the meaning of the informer’s privilege? 


Il. Was the plaintiff denied due process of law by’ the district 
court’s in camera examination of the Government’s evidence? 


III. Should the informer’s privilege apply to the persons con- 
nected with the hotel who were involved in the Government’s elec- 
tronic eavesdropping on plaintiffs suite? 


IV. Are the roles played by the persons connected with the ho- 
tel and the circumstances surrounding their use by the Government 
privileged? 


V. Does the imperative of judicial integrity require that the 
courts deny the Government a privilege where it has intentionally 
and deliberately violated the Constitutional rights of a citizen as a 
matter of policy? 


Vi. Is the plaintiff entitled to discovery of documents concern- 
ing the time when the microphone was removed from the wall of 
his suite? 


This is an interlocutory appeal under 28 U.S.C. 81292(b) by 
permission of the Court. The case was previously before the Court 
under the same name on the Petition for Immediate Appeal Under 
28 U.S.C. §1292(b), case number MISC. 3470. 


REFERENCES TO RULINGS 


The opinion of District Judge John J. Sirica is in the Joint Ap- 
pendix at page 64, the order being appealed from is at page 87, and 
the order of this court granting an immediate appeal is at page 89. 


STATEMENT OF THE CASE 


This is a civil suit growing out of the electronic eavesdropping 
by the United States on plaintiff's suit of rooms in the Sheraton 
Carlton Hotel in Washington, D. C. in 1963. In May of 1966 it was 
revealed in the Supreme Court of the United States that during the 
months of February, March, and April, 1963, the United States 
Government, through agents of the Federal Bureau of Investigation 


had intruded upon the privacy of plaintiff’s suite of rooms in the 
hotel by means of a microphone inserted through the wall between 
an adjoining room and plaintiff’s suite, eavesdropping upon and re- 
cording, logging, or transcribing all conversations and activities which 
took place therein. (A. 10, 22, 23)! In this lawsuit plaintiff seeks 
damages from the United States, the Sheraton Corporation of Amer- 
ica and the Washington Sheraton Corporation for trespass, invasion 
of privacy, and violation of Constitutional rights in connection with 
that microphone eavesdropping. Plaintiff’s suit against the United 
States is under the Federal Tort Claims Act, 28 USC § §1346(b), 
2671 et seq., (A. 16, 17) and his suit against the hotel corporations 
is for violation of the common law duties of the ankeepet to his 
guests. (A. 8-16) 


In its answer the United States has admitted that the micro- 
phone eavesdropping took place but has denied liability and has de- 
nied that Plaintiff suffered any damages. (A. 21-23) The Sheraton 


defendants have either denied the allegations of the complaint or 
denied knowledge or information sufficient to form a belief as to 
them. (A. 26-29) 


Plaintiff deposed FBI agent Philip M. King who testifiea that 
he rented the room used by the agents under an assumed name, but 
denied having any other contact with persons at the hotel in con- 
nection with the eavesdropping. Plaintiff then took the deposition 
of Edward W. Pennypacker, the FBI case agent in charge of the eaves- 
dropping operation. Mr. Pennypacker refused to answer any ques- 
tions concerning contacts with the hotel personnel on the ground to 
do so would tend to disclose the identity of a confidential informer 
or informers of the United States. (A. 38) 


1 The citation “A” refers to the Joint Appendix. 


Plaintiff moved in the district court for discovery of documents 
related to the matters about which Mr . Pennypacker and Mr. King 
had testified, and for an order to compel Mr. Pennypacker to answer 
questions concerning his contacts with persons connected with the 
hotel. (A. 43, 48) The Government moved for a protective order 
barring any discovery of these matters by the plaintiff, and the three 
motions were heard together by the district court. 


With its opposition to plaintiff's motion to compel answers the 
Government submitted affidavits of the Attorney General (A. 51-53), 
the Assistant to the Director of the FBI, (A. 53-57) and Mr. Penny- 
packer. (A. 57-59) This was the only evidence submitted by the 
Government on the record. In the court below the plaintiff asked 
the court to conduct an evidentiary hearing to determine the facts 
and circumstances surrounding the Government’s use of an inside 
contact ati the hotel. (A. 48) His grounds for requesting a hearing 
were twofold. First, even if the informer’s privilege were applicable, 
which he denied, plaintiff maintained that under Roviaro v. United 
States, 353 U.S. 53 (1957), and Westinghouse Electric Corp. v. City 
of Burlington, Vermont, 122 U.S. App. D.C. 65, 351 F.2d (1965), 
it would apply only to the identity of the alleged informer. The 
plaintiff contended there were many questions concerning the Gov- 
ernment’s use of this person which could be answered without in 
any way tending to disclose his identity, questions which were highly 
relevant and material to the liability of the Sheraton defendants. 
The plaintiff urged that these matters, which were not even arguably 
privileged, be disposed of before the question of the identity of the 
person involved was reached. 


The plaintiff's second ground for requesting an evidentiary hear- 
ing was that, assuming eavesdropping constituted informing, which 
he denied, under Roviaro and Westinghouse the question whether 
the informer’s privilege applied was to be determined on the basis 


of the particular circumstances of the case. The plaintiff urged the 
court to conduct an evidentiary hearing to determine the role played 
by the alleged informer in order that the relevance and materiality 
of his identity and possible testimony to the issues in the case could 
be ascertained. 


At the oral argument on these motions? counsel for the plaintiff 
listed ten questions to illustrate the type of question which the Gov- 
ernment could answer without disclosing the identity of the alleged 
informer, questions relevant either to the liability of the Sheraton 
defendants or the determination whether the privilege should apply 
or both. These questions were: 


1. Did the Government have the assistance of any- 
one at the Sheraton Carlton Hotel in its Cay eat OP 
ping on the Plaintiff’s suite? 


2. Did the Government seek him out or did he come 
to the Government? 

3. How many persons at the hotel were involved? 

4. With respect to each such person who assisted ‘the 
Government: Was he an employee of one or the other 
of the Sheraton defendants? 

5. Is he presently living? (Under Roviaro if he is no 
longer living the privilege is inapplicable.) 


6. Is he presently employed by one or the other of 
the Sheraton defendants? 


7. What role did he play in the eavesdropping? : 


2 transcript of the proceedings in the district court is not; part of the 
record because no testimony of any witness was taken, and the two day pro- 
ceedings consisted almost entirely of argument by counsel which substantially 
duplicated the arguments advanced in the extensive briefs filed in the district 
court. If the court wishes to review the oral argument below a Caco will 
be ordered and filed as part of the record. 


8. If he provided information, what information did 
he provide? 

9. If he provided other assistance, what assistance 
did he provide? 
10. Did he furnish information as to any violations of 
law by the Plaintiff? 


Plaintiff pointed out that most of these questions require only 
a yes or no answer which could hardly tend to identify anyone, and 
that under Roviaro, only the answers to questions 8 and 9 might be 
privileged, and then only if the activity or information were such 
that it would point to a particular individual. 


In opposition to the plaintiff's request for an evidentiary hear- 
ing, the Government asked the court to view in camera certain docu- 
ments from its files, which it asserted would persuade the court to 
deny Plaintiff any discovery in this matter. Although the Plaintiff 
requested the Government to state the purpose of the proposed in 


camera inspection, the Government did not do so. However, at the 
end of the oral argument, the court stated that he would take the 
whole matter under advisement and that he would view the Govern- 
ment’s documents in camera, and instructed Government counsel to 
prepare an order. Thereafter an order (A. 60) providing for submis- 
sion for in camera inspection of all documents in the Government 
files pertaining to any and all activities of, conversations with, and 
information obtained from the alleged informer was submitted and 
signed by the court over the objection of the plaintiff. 


Prior to the court’s in camera inspection of the documents the 
plaintiff moved to modify the above order to limit the documents 
to be viewed to those pertaining to the alleged informer’s activities 
in connection with the microphone eavesdropping upon plaintiffs 
suite, on the ground that any other documents would be irrelevant 


to the question before the court and might be prejudicial to the 
plaintiff. (A. 61) Plaintiff again asked for an evidentiary hearing 
rather than an in camera inspection by the Court, asked the court 
to state for the record the purpose of the in camera proceedings, 
and pointed out that there did not appear to be any purpose for 
such proceedings except to receive evidence on the merits of a ques- 
tion at issued before the court, i.e., whether the informer’s privilege 
should be held applicable. Plaintiff also pointed out that the court 
would not have before it in camera all the relevant evidence on the 
question at issue, since the documents in the Government’s files 
would show only some of the activities of the alleged informer, 
those written down and placed in the file, while his activities most 
relevant for purposes of this case might not be relevant to the pur- 
poses of the FBI investigation and might not appear in the file at 
all, but would be known to Pennypacker, who could testify about 
them. 


After hearing oral argument on the motion to modify, the court 
denied plaintiff’s motion in all respects. (A. 63) Then after view- 
ing the Government’s evidence in camera, the court handed down 
his opinion (A. 64) denying in all respects plaintiff's motions to com- 
pel answers and for discovery and upholding the Government’s claim 
of the informer’s privilege, apparently as interpreted by the Govern- 
ment, i.e., everything connected with this person in any way is pri- 
vileged, not only his identity. 


In the district court the Government did not deny that the 
identity of the persons connected with the hotel was highly rele- 
vant and material to plaintiff's case against the Sheraton defend- 
ants, not did the Government dispute the plaintiff's assertion that 
such persons would be in no physical danger if their identities were 
disclosed in this case. 
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THE PERSONS CONNECTED WITH THE HOTEL WHO WERE 
INVOLVED IN THE ELECTRONIC EAVESDROPPING BY 
THE GOVERNMENT WERE NOT INFORMERS WITHIN THE 
MEANING OF THE INFORMER’S PRIVILEGE. 


In Roviaro v. United States, 353 U.S. 53, 59 (1957), the 
Supreme Court defined the informer’s privilege as follows: 


“What is usually referred to as the informer’s privilege 
is in reality the Government’s privilege to withhold 
from disclosure the identity of persons who furnish 
information of violations of law to officers charged 
with enforcement of that law. (Citations omitted.) 
The purpose of the privilege is the furtherance and 
protection of the public interest in effective law en- 
forcement. The privilege recognizes the obligation 
of citizens to communicate their knowledge of the 
commission of crimes to law enforcement officials 
and, by preserving their anonymity, encourages them 
to perform that obligation. 


The limitation of the privilege to persons “‘who furnish information 
of violations of law” is in keeping with the accepted meaning of the 
word “informer” as it is used in law enforcement and as it is com- 
monly understood. For example, in Webster’s New International 
Dictionary, Second Edition, 1952, 1276, the word “informer” is de- 
fined as 


“3. One who informs against another; specif., Law, 
one who informs a magistrate of a violation of 
law.” 


Under the Roviaro definition of an informer, the persons con- 
nected with the hotel who were involved in the electronic eavesdrop- 
ping on plaintiff’s suite do not qualify as informers. They were not 


the source of any information obtained through the electronic eaves- 
dropping. Persons involved in electronic eavesdropping do not 
“furnish information” or “‘communicate their knowledge” of the 
commission of crimes to law enforcement officers, they merely make 
it possible for the law enforcement officers to eavesdrop on the 
private conversations of others. 


In the absence of any factual showing, it can only be presumed 
that what the persons connected with the hotel did was to take part 
or assist in the installation, operation, or concealment of the elec- 
tronic listening device which transmitted the words spoken in plain- 
tiff’s suite to agents listening in a nearby room. In this situation, 
any knowledge communicated was communicated by the person 
speaking in plaintiff’s suite whose conversation, unbeknownst to him, 
was being overheard. Any information furnished was furnished by 
those being eavesdropped upon. It certainly was not furnished by 
the persons connected with the hotel who were involved in the 
eavesdropping. The persons involved and the electronic device, “the 
uninvited ear”, Katz v. United States, 389 U.S. 347, 352, (1967), 
were merely instruments by which the Government was enabled to 
listen to conversations taking place in the privacy of a hotel room. 


In addition, as the statement of the privilege in Roviaro indi- 
cates, an essential element of informing is a report of a'violation of 
law. Merely furnishing information in general does not: constitute 
informing. There has been no claim or showing by the Government, 
and no finding by the District Court, that the persons: connected 
with the hotel, by their involvement in the electronic eavesdropping 
on plaintiff's suite, furnished any information of violations of law 
to the Government. On the contrary, the Government ‘effectively 
acknowledged in the Supreme Court that such information was not 
obtained. In disclosing this eavesdropping in the Supreme Court, 
the Government stated that “Recital of these facts is not intended 


10 


to suggest that any wrongdoing on the part of the petitioner was 

uncovered by the monitoring”. Footnote, p. 4 (Unpublished) Sup- 
plemental Memorandum for the United States, dated July, 1966, in 
Black v. United States, Supreme Court of the United States, Octo- 

ber term 1966, No. 1029, October term, 1965. 


The plaintiff does not mean to suggest that if information of 
violations of law were obtained through electronic eavesdropping, 
the persons involved would thereby become informers within the 
meaning of the informer’s privilege, for they certainly would not. 
But that situation is not before the court, and the fact that such 
information was not obtained here should eliminate any possibility 
of such persons being considered informers in this case. 


There is no precedent for considering persons involved in elec- 
tronic eavesdropping as informers and there is persuasive legal au- 
thority to support a contrary finding. Although the question appears 
to be a matter of first impression in the courts, the closely analog- 
ous question whether persons involved in wiretapping are informers 
was ruled on by the highest court of the state of New Jersey. In 
the case of Morss v. Forbes, 24 N.J. 341, 132 A.2d 1, (1957) it was 
held that persons involved in wiretapping are not informers and that 
the informer’s privilege cannot apply to them. 


In Morss v. Forbes, supra, a county prosecutor testifying before 
a committee of the state legilature was asked if he had engaged in 
wiretapping, and when he answered in the affirmative, he was asked 
for the names of the persons who had taken part. The prosecutor 
refused to divulge the names, claiming among other things that the 
informer’s privilege applied. When a lower court upheld the prose- 
cutor’s claim of privilege and the matter was appealed, the Supreme 
Court of the state certified the case to it, reversed the lower court, 
and ruled that the requested information was not privileged. 
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On the question of the informer’s privilege the court quoted 
the definition of the privilege in Roviaro, referred to above, and 
stated: 


“The Committee submits, however, that the court 
below committed error in classifying wiretappers in 
the same category as informers, and there seems to 
be merit in this view. Those who tap wires are mere 
accessories to the disposition, control and regulation 
of the mechanical contrivances employed to accom- 
plish that object. Their function is to record tele- 
phone conversations in a permanent form and to 
transmit the substance, so memorialized, to their em- 
ployers. The person operating the tap acquired in- 
formation of wrongdoing only as an incident to the 
pursuit of his primary function. If information of 
criminal conduct is secured in the form of an admis- 
sion or evidence of participation, it comes from the 
mouth of the person whose telephone is tapped and 
not from the functionary who presides over the me- 
chanical working of the recording process. He is not 
the originator or source of the information imparted 
to the agency of the law, he merely complies with in 
structions received from the police authority. Of 
course, a wiretapper may also be an informer under 
certain circumstances, but that is not the factual ide- 
velopment here encountered. Those persons who su- 
pervised and actually tapped wires for the prosecutor 
do not come within the classification or category of 
‘informer.’ The common-law privilege has no appli- 
cability to persons who undertake to tap wires in 
accordance with their employment.” (132 A.2d at 
13) 


This analysis of wiretapping by the Supreme Court of New Jersey 
is equally applicable to eavesdropping by microphone. It should be 
followed here, for the two situations are essentially indistinguishable. 


| Be 


Those involved in eavesdropping by microphone, like those involved 
in eavesdropping by wiretap, simply “do not come within the clas- 
sification or category of ‘informer.’ ” 


The district court in his opinion does not address himself di- 
rectly to the question whether persons involved in electronic eaves- 
dropping are informers within the informer’s privilege. Instead he 
finds, purportedly on the basis of a review of prior case law, that 
the term “informer” has been broadly interpreted to apply not only 
to those who furnish information of violations of law but also to 
those who merely “cooperate with or assist a law enforcement 
agency”. (A. 65-66) Since the persons connected with the hotel 
apparently “cooperated” with or “assisted”’ the Government in its 
eavesdropping, although there has been no showing to that effect in 
the record, in the court’s view they are informers and thus eligible 
for the informer’s privilege. 


There is simply no support in the prior case law for the dis- 
trict court’s theory. In keeping with the general disfavor of the law 
for evidentiary privileges, See 8 Wigmore, Evidence (McNaughton 
rev. 1961) 82192(3), the term “informer” in the context of the in- 
former’s privilege has uniformly been construed narrowly by the 
courts. In no reported case has it ever been held that any activity 
other than furnishing information of violations of law constituted 
informing within the informer’s privilege. 


The district court quotes the definition of the informer’s privi- 
lege in Roviaro, and implicitly acknowledges that this case does not 
come within that definition by the statement that “The actual scope 
of the factual situations in which the privilege has been invoked, 
however, is significantly broader.”” (A. 65) In each of the five cases 
cited in support of this proposition, however, a review of the fact 
situation and the court’s opinion reveals that only persons who furn- 
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ished information of violations of law were held to be informers 
within the privilege. In four of these cases the informer did more 
than merely furnish information of violations of law, but in those 
cases the courts clearly specified that it was the providing of such 
information which made the person an informer, not his other ac- 
tivities. Moreover, in the one case where such information was not 
furnished but it was nonetheless claimed that the person was an in- 
former within the scope of the privilege, the court held that the per- 
son was not an informer and therefore not entitled to the privilege. 


Three of the cases cited by the district court in support of its 
broad reading of the term “informer”, Roviaro, supra, Gilmore vy. 
United States, 256 F.2d 565 (5 Cir. 1958), and United States v. 
Conforti, 200 F.2d 365 (7 Cir. 1952) involve the use by law enforce- 
meat officers of what are variously referred to as “special employ- 

’, Gilmore, supra, “confidential sources”, Conforti, supra, and 
= like, euphemisms for persons paid for furnishing information of 
violations of law. These are informers in the age old meaning of 
that term. The cases cited, and many others like them, arise when 
the law enforcement officers use the “special employees” not only 
as sources of information of crime but also as decoys to enable the 
law enforcement officers to witness the actual commission of a crime 
—such as the sale of narcotics, Roviaro, Gilmore, or ‘counterfeit 
money, Conforti, or to capture the seller of illegal goods i in the act. 
In such cases it is either assumed or the Government declares that 
the “special employee” was an informer, i-e., he provided informa- 
tion as to the violation of law. The question at issue in such cases 
is whether, in his further role as a decoy, the informer played a suf- 
ficiently important part in the actual commission of the crime to 
make him a necessary witness at the trial—in spite of the fact that 
he was an informer and as such presumably entitled to the informer’s 
privilege. Thus in Roviaro, the Supreme Court stated that i in the dis- 
trict court the Government had objected to disclosing the identity of 
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John Doe “on the ground that John Doe was an informer.” 353 
US at 55. The Court then set forth a detailed statement of the 
manner in which the admitted informer, John Doe, was used as a 
decoy to obtain evidence against the petitioner. The Court stated 
that the problem raised by the facts in Roviaro was: 


“the Government’s right to withhold the identity of 
an informer who helped to set up the commission of 
the crime and who was present at its occurrence.” 
353 US at 61. 


It is a distoration of the obvious meaning of Roviaro to infer 
that John Doe is to be considered an informer because he helped to 
set up the commission of the crime and was present at its occurrence. 
As the Supreme Court clearly indicated in the passage from Roviaro 
quoted at the beginning of this discussion, John Doe was an informer 
because he furnished information of violations of law. 


The district court states: 


“In Roviaro, for instance, the informer was the trans- 
fereee of the narcotics. He was the sole participant 
in the transaction other than the accused. Yet there 
was no question about his status as an informer.” (A. 
66) 


This statement simply does not go to the question at issue before 
the court. 


That it is furnishing information of violations of law which 
makes a person an informer, and that alone, is made clear in Gil- 
more, supra, and Conforti, supra, the other decoy cases cited by 
the district court. In each of these cases the court indicates that by 
acting as a decoy or engaging in other activities to assist the law en- 
forcement officers, the person in question was going beyond the role 
of an informer. 
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In denying the informer’s privilege in Gilmore, supra, the Fifth 
Circuit said: 


“Here Anonymous had done more than merely inform 
or supply information. He was an active participant 
in setting the stage, in creating the atmosphere of 
confidence beforehand and in continuing it by his 
close presence during the moments of critical con- 
versation.”” 256 F.2d at 567. 


In denying the informer’s privilege in Conforti, supra, the 
Seventh Circuit said: 


“the Government insists, and correctly so, that com- 
munications made by informers to the Government 
are privileged. But the unidentified person, No. 54, 
involved in this case was more than a mere informer. 
He was not simply an individual who, knowing that 
the defendant had committed or was about to com- 
mit a crime, communicated that knowledge to the 
authorities so that the police, acting independently, 
might then procure evidence of the crime. On the 
contrary, No. 54 played a part with the defendant 
in the very transactions upon which the Government 
relies to prove its case.”” 200 F.2d at 367. 


Thus in the very cases cited by the district court for the prop- 
Osition that activities other than furnishing information of violations 
of law have been held to constitute informing within the informer’s 
privilege, the courts themselves stated that these other activities 
were not part of informing but served instead to take the person, 
who was admittedly an informer, out of the informer’s privilege. 


The decoy cases cited by the district court directly contradict 
the suggestion that there has been a broadening of the meaning of 
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the term “informer” to the point where anyone who cooperates 
with or assists a law enforcement agency in any way is considered 
by the courts to be an informer. These cases illustrate the manner 
in which the courts have narrowly construed the term “informer,” 
limiting it:to the furnishing of information of violations of law, and 
carefully distinguishing between informing and other ways of coop- 
erating with or assisting law enforcement officers, such as acting as 
a decoy. 


The facts of Wilson v. United States, 59 F.2d 390 (3 Cir. 1932) 
do not support the district court’s interpretation of that case, either. 
In his description of the case, the district court states the fact that 
“a citizen furnished a Prohibition Act officer with a key to premises 
which contained illegal liquor,”’ (A. 66) but does not state that the 
citizen also furnished information of the violation of law, which is 
what made him an informer within the Roviaro definition. A de- 
tailed statement of the facts in Wilson is set out at the beginning of 
the dissenting opinion, as follows: 


“A member of the Democratic League of Delaware, 
a social political corporation, told Harold D. Wilson, 
deputy prohibition administrator for the District of 
Delaware, that the league was in possession of intox- 
icating liquor and was maintaining a nuisance on its 
property located in the city of Wilmington, Del., in 
violation of the National Prohibition Act. The mem- 
ber gave Wilson a key .. .” 59 F.2d at 392. 


Thus Wilson does not support the district court’s contention 
that the informer’s privilege concept “must be viewed from a broader 
perspective to include more than mere information-givers,”’ (A. 66) 
for the informer in Wilson was just that—an information giver, and 
it was information of a violation of law, too. Furthermore, Wilson 
was the forerunner of the decoy cases referred to above in its hold- 
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ing that the additional activities of the informer took him out of 
the informer’s privilege, which led to the Supreme Court’s modifi- 
cation of the privilege itself in Roviaro. (See Roviaro, 353 US at 
56, and the cases there cited as the Court’s basis for granting certi- 
orari.) 


It should be noted in passing that in each of the above four 
cases cited by the district court for a broader reading of the term 
“informer” as used in the informer’s privilege, based on additional 
activities engaged in by the informers in those cases, the privilege 
was denied—because the other activities of the informer made his 
testimony relevant and material to the issues in the case, and re- 
quired disclosure of his identity. 


The fifth case cited by the district court for a broad interpre- 
tation of the term “informer” is Howard v. Allgood, 272 F.Supp. 
381 (E.D. La. 1967). In that case, as the district court indicates, 
the person who was claimed to be an informer knew nothing of the 
crimes that had been committed and had no knowledge of the rea- 
son for the investigation, i.e., he did not furnish information of any 
violation of law. As the court states: 


“His sole role in the affair was to let the police: know 
whether or not the petitioner was at home before 
they attempted to confront him.” (A. 66) 


| 
At the trial, the state court judge ruled the person was not an in- 
former and ordered the policeman who refused to name him jailed 
for contempt. On the petition for habeas corpus, the federal court 
agreed the man was not an informer and that the policeman should 
have named him, but held that the refusal to do so was not preju- 
dicial because the man knew nothing about the case and his name 
would have done the defense no good, anyway. 272 F.Supp. at 385. 
Nothing in Howard v. Allgood suggests that anyone other than a 
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person who furnishes information of violations of law is an informer 
within the! informer’s privilege. Indeed, the case properly stands for 
the proposition that one who assists law enforcement officers in 
some way other than by furnishing information of violations of law 
is not an informer within the informer’s privilege. Nor does any- 
thing in Howard v. Allgood suggest that the district judge recog- 
nized any “principle that citizens who assist the police on a confi- 
dential basis should remain anonymous” (A. 66) except, perhaps, 
where their testimony would not be material to the issues in a case 
before the court. 


The cases cited by the district court simply do not support a 
broad interpretation of the term “informer” as it is used in the in- 
former’s privilege. Furthermore, as previously indicated, the parties 
have been unable to find a single reported case in which the inform- 
er’s privilege has ever been extended to anyone other than a person 
who furnished information of violations of law. 


In short, there is no basis in law for the district court’s ruling 
that the persons connected with the hotel who were involved in the 
electronic eavesdropping on plaintiff’s suite were informers within the 
meaning of the informer’s privilege. 


Finally, the public interest purpose behind the informer’s privi- 
lege, encouraging citizens to communicate their knowledge of the 
commission of crimes to law enforcement officials, will not be car- 
ried out by granting the privilege to persons involved in electronic 
eavesdropping. As previously indicated, such persons do not have 
knowledge of the commission of crimes and do not communicate 
such knowledge to law enforcement officials. The only thing that 
would be encouraged in the future by extending an evidentiary priv- 
ilege to the persons connected with the hotel is what those persons 
did, and it is certainly not in the public interest to encourage citi- 
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zens to cooperated in the unlawful invasion of the privacy of other 
citizens by law enforcement officers. 


For the courts to create an evidentiary privilege for persons who 
are involved in unlawful electronic eavesdropping would be to invite 
persons who may well be in a position to prevent such invasions of 
privacy from occurring, and who might otherwise do so, to instead 
cooperate with and assist in such activity by law enforcement offic- 
cers, secure in the knowledge that if the invasion of privacy becomes 
known, their part in it will not be disclosed, and they or the parties 
for whom they are acting will not be held liable. The coating of 
such a privilege is not in the public interest. 


The persons connected with the hotel who were involved in 
the electronic eavesdropping on plaintiff’s suite were not informers 
within the meaning of the informer’s privilege as it has existed here- 
tofore, and there is no reason for the court to change the meaning 
of the word informer, and the privilege, to include such persons now. 
The decision of the district court, which does that, should be 
reversed. 


i 


THE PLAINTIFF WAS DENIED DUE PROCESS OF LAW BY THE 
DISTRICT COURT’S IN CAMERA RECEPTION OF EVIDENCE. 


The district court’s opinion and facts set forth in the Statement 
of the Case establish that what the court did in this case: was to receive 
in camera the Government’s evidence on the merits of the question 
whether the informer’s privilege applies, and then immediately rule 
against the plaintiff on the basis of that evidence, without conduct- 
ing any evidentiary hearing or affording the plaintiff an opportuni- 
ty to know what the evidence was, or to cross-examine the witnesses 
who gave that evidence, or to rebut that evidence. Such a proceed- 
ing directly violates fundamental principles of due process of law. 
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In his opinion the district court states 


“the Court also conducted an in camera inspection 
of certain documents presented to it by the United 
States concerning the role of the informer or informers 
in the surveillance.” (A 65) 


However, this was no mere “inspection” of documents to determine 
which were relevant to the question at issue or for some other leg- 
itimate purpose. These documents were received in evidence for 
their substance, for the court’s decision is based on the evidence 
contained in those documents. The district court did exactly what 
this Court, in dictum, said the Tax Court could not do in Boeing 
Airplane Company v. Coggeshell, 108 U.S. App. D. C. 106, 280 F. 
2d 654, 660 (1960): 


“_: . the Tax Court could not, in fairness to either 
party, base a decision on in camera consideration of 
evidence, . . .” 


Nowhere in his opinion does the court state why he inspected 
the evidence in camera, or what the purpose or justification for the 
in camera proceedings was in the context of the case. In the court 
below, counsel for the plaintiff repeatedly requested both the Gov- 
ernment and the court to state the purpose of the proposed in cam- 
era proceedings, stating that he could see no purpose for such pro- 
ceedings other than the reception of evidence by the court out of 
the presence of the plaintiff. No response was forthcoming in the 
court below and none is found in the court’s opinion. 

If the’ court had merely conducted an in camera inspection of 
Government documents, and then ordered the Government to pro- 
ceed with its evidentiary showing, his action might not have violated 
due process although the extent of the documents viewed here 
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would have been seriously prejudicial to the plaintiff in any event.? 
However, the district court’s in camera examination of documents 
in this case simply took the place of an evidentiary hearing. By 
proceeding in such a manner, the court has deprived the plaintiff of 
any semblance of due process of law. 

Under Roviaro a claim of the informer’s privilege involves not 
one but two questions, first, should the privilege be granted, and 
second, if it is granted, to what does it apply? Plaintiff submits that 
the first of these is an evidentiary question, to be resolved by a 
weighing and testing of the particular circumstances of the case, the 
part played by the informer in the events before the court, the re- 
levance and materiality of the identity and possible testimony of 
the informer to the issues, the possible danger to the informer if his 
identity is disclosed, and the like. Roviaro, 353 U.S. at 62; West- 
inghouse Electric Corp. v. City of Burlington, Vermont, 122 U.S. 


3From the description in the court’s order of the documents submitted 


in camera (A. 60-61), it is apparent that much of this material had nothing to 
do with the eavesdropping on plaintiff’s suite, the subject of this lawsuit, i.e. 
“2. All documents which contain, detail, state or summarize any ‘information 
or assistance which the confidential informant furnished. . . . 3. ; . . amy con- 
tact, meeting, or communication. . ..” The court is the trier of fact on plain- 
tiff’s claim against the Government and among other things will be called upon 
to set the damages for intangible injuries suffered by the plaintiff, such as inva- 
sion of privacy and injury to reputation. In this situation, for the court to ex- 
amine in camera a considerable volume of material from the FBI files unrelated 
to this case, material which is almost certainly gravely prejudicial to the plain- 
tiff, cannot be proper. Certainly the Governemnt could never get this material 
before a jury in any event. As was indicated to the court below, plaintiff 
would never have consented to the assignment of this case to one judge for all 
purposes had he had any inkling there would be any occasion for the court to 
conduct an extensive in camera examination of documents from the FBI files 
during the pre-trial proceedings. The prejudice here is manifest, for it is very 
unlikely plaintiff is ever going to get to see these additional documents or be 
given a chance to rebut whatever is in them. 


App. D.C. 65, 351 F.2d 762, 768 (1965). The burden of proof is on 
the Government, the party claiming the privilege. See Restatement 
of Torts, § 613; Prosser, Torts. 2nd Ed. 1955, § 629. The opposing 
party should be given an opportunity to participate, to cross-examine 
the Government witnesses and to present evidence that the privilege 
should not be granted. The decision is to be made by the court on 
the basis of a balancing of the factors favoring disclosure of the in- 
former’s identity against the factors favoring non-disclosure. Roviaro, 
353 U.S. at 62; Westinghouse, 351 F.2d at 768. It is in the district 
court’s handling of this first question that plaintiff contends he was 
denied due process of law. 


Only if the court, after an evidentiary hearing, rules that the 
Government is entitled to the informer’s privilege is the second ques- 
tion reached, the question of what information or documents are to 
be privileged. This question is for the court to resolve by whatever 
means are most appropriate in the circumstances. Where documents 
are involved, the court may inspect the documents in camera to de- 
termine which documents, or parts, if any, can be turned over for 
use in the case without compromising the privileged matter. or to 
determine whether in a large government file there are any docu- 
ments relevant to the case which are not privileged, Westinghouse, 
351 F.2d at 770. Where testimony is involved, the court should de- 
termine for each question whether the answer will involve privileged 
information, and rule whether it should be answered. 


In this case the district court erred in taking it upon himself to 
decide both of these questions in camera, as if only the second ques- 
tion were involved. By receiving the Government’s evidence in cam- 
era and denying plaintiff any chance to take part or be heard on the 
threshold question whether the privilege should be granted, the 
court denied the plaintiff due process of law. 
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Once it has been determined that the Government is entitled to 
the informer’s privilege, the situation under the informer’s privilege 
is not unlike that existing in other cases were matters privileged to 
begin with are sought or involved in a case—military secrets or mat- 
ters going to national security, See United States v. Reynolds, 345 
U.S. 1, (1953), internal memoranda of government agencies involv- 
ing the decision making process, See Boeing Airplane Company v. 
Coggeshell, 108 U.S. App. D. C. 106, 280 F.2d 654, 660 (1960) 
and the like. However, the difference between these matters of 
executive privilege and the informer situation is that apparently 
the mere presence of the former in a case makes the privilege ap- 
plicable, see Reynolds, 345 U.S. at 6-7, Coggeshell, 280 F.2d at 
660, whereas the mere presence of the latter, an informer, in a case 
does not make the informer’s privilege applicable. Roviaro, 353 U.S. 
at 59-62. Thus it may be that a claim of absolute executive privi- 
lege may be handled by the court in camera. The court examines 
the Government documents in question, ascertains that they do in- 
volve military secrets or the decision making process, for example, 
determines whether any of the documents or parts of them are re- 
levant to the case and can be disclosed without violating the privi- 
lege, and disposes of the matter. 


A claim of the informer’s privilege, however, cannot be handled 
entirely by the court in camera because, as previously indicated, 
whether the privilege applies at all is a question which must be re- 
solved by weighing and testing the facts of the case, i.e., an eviden- 
tiary question, before the second question of what evidence in the 
case the privilege applies to is reached. 


It should be noted that the court describes the materials view- 
ed in camera as documents “‘conceming the role of the informer or 
informers in the surveillance.”” The court then states the approach 


24 


he took in deciding whether the informer’s privilege applies to per- 
sons involved in electronic eavesdropping: 


“Rather than to limit the class to whom the privilege 
is generally applicable, the better approach is to weigh 
the nature of the informer’s role in determining wheth- 
er disclosure is appropriate under the standards estab- 
lished by the Roviaro decision .. . . Applying the ab- 
ove to the facts of this case, it is my view that the per- 
son or persons who assisted the Government in the 
eavesdropping of plaintiff’s suite were informers with- 
in the accepted legal meaning of that word.” (Em- 
phasis added) (A. 66-67) 


However, the court decided in camera more than just the question 
whether these persons are informers, it also decided that the infor- 
mer’s privilege should apply on the facts of this case. What was the 
“nature of the informer’s role”? What are “the facts of this case”? 
What did the persons who assisted the Government do that made 
them informers within what the court deemed to be the accepted 
legal meaning of that word? Why, on the facts of this case, should 
the informer’s privilege be granted to the Government? The record 
does not show these things, the court does not say, and the plain- 
tiff does not know. 


If due process of law means anything, it would seem to mean 
that a party has a right to know what the evidence is against him. 
Surely the: plaintiff has a right to know what these persons did that 
makes them informers and entitles the Government to refuse to id- 
entify them. It cannot be that the Government can cut off all in- 
quiry into this matter simply by saying these persons were inform- 
ers. 


Due process of law also means that a party has a right to cross- 
examine witnesses who testify against him. The persons who pre- 
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pared the documents which the district court received! in evidence 

in camera were testifying through those documents and the plain- 

tiff has a right to cross-examine these persons. In Greene v. McElroy, 
360 U.S. 474 (1959), the Supreme Court was faced with a situation 
where a matter was resolved adversely to a party partly on the basis 
of documents from FBI files, including evidence obtained from un- 
identified informants. This evidence had not been made available 

to the opposing party because it allegedly might lead to the identity 
of confidential informants. The court quoted a statement made at 
the administrative hearing below: 


“The transcript to be made of this hearing will not in- 
clude all material in the file of the case, in that, it will 
not include reports of investigation conducted by the 
Federal Bureau of Investigation or other investigative 
agencies which are confidential. Neither will it contain 
information concerning the identity of confidential in- 
formants or information which will reveal the source of 
confidential evidence. The transcript will contain only 
the Statement of Reasons, your answer thereto and the 
testimony actually taken at this hearing.” 360 U.S. at 
486. 


In ruling that all the evidence on which the decision was based 
must be disclosed to the opposing party, the court stated: 


“Certain principles have remained relatively immutable 
in our jurisprudence. One of these is that where gov- 
ernmental action seriously injures an individual, and the 
reasonableness of the action depends on fact findings, 
the evidence used to prove the Government’s case must 
be disclosed to the individual so that he has an oppor- 
tunity to show that it is untrue. While this is impor- 
tant in the case of documentary evidence, it is even 
more important where the evidence consists of the testi- 
imony of individuals whose memory might be faulty, or 
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who, in fact, might be perjurers or persons motivated by 
malice, vindictiveness, intolerance, prejudice, or jealousy. 
We have formalized these protections in the requirement 
of confrontation and cross-examination. They have an- 
cient roots. They find expression in the Sixth Amend- 
ment which provides that in all criminal cases the ac- 
cused shall enjoy the right “‘to be confronted with the 
witnesses against him.” This court has been zealous to 
protect these rights from erosion. It has spoken out 
not only in criminal cases [citations omitted] but also 
in all types of cases where administrative and regulatory 
actions were under scrutiny. [citations omitted]. 


“Professor Wigmore, commenting on the importance 
of cross-examination, states in his treatise, 5 Wigmore 
on Evidence (3d ed. 1940) §$ 1367: 


“For two centuries past, the policy of the Anglo-Amer- 
ican system of Evidence has been to regard the neces- 
sity of testing by cross-examination as a vital feature of 
the law. The belief that no safeguard for testing the 
value of human statements is comparable to that fur- 
nished by cross-examination, and the conviction that no 
statement (unless by special exception) should be used 
as testimony until it has been probed and sublimated by 
that; test, has found increasing strength in lengthening 
experience.” 360 U.S. at 496-497. 


This principle applies here. “[T] he evidence used to prove the 
Government’s case must be disclosed to the [Plaintiff] so that he 
has an opportunity to show that it is untrue.” 


It is well established that cross-examination is a matter of right, 
not a mere privilege, Alford v. United States, 282 U.S. 687, (1931); 
The Ottawa, 3 Wall 268, 271, (1866); J. E. Hanger, Inc. v. United 
States, 81 U.S. App. D.C. 408, 160 F.2d 8 (1947); Lindsey v. United 
States, 77 U.S. App. D.C. 1, 133 F.2d 368 (1942); DuBeau v. Smit- 
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her and Mayton, Inc., 92 U.S. App. D.C. 213, 203 F.2d 395, 396 
(1953). And see Pointer v. State of Texas, 280 U.S. 400, 405, (19- 
65) where the Supreme Court said: 


“There are few subjects, perhaps, upon which this Court 
and other courts have been more nearly unanimous than 
in their expressions of belief that the right of confront- 
ation and cross-examination is an essential and funda- 
mental requirement for the kind of fair trial which is 
this country’s constitutional goal.” 


This rule applies in civil cases as well as criminal, Greene v. Mc- 
Elroy, supra; DuBeau v. Smither and Mayton, Inc., supra, The Ottawa, 
supra; in fact, the courts cite civil and criminal cases interchangeably 
on the right to cross-examination. See, e.g., Alford, supra, and Du- 
Beau v. Smither and Mayton, Inc., supra. In Derewecki v. Pennsyl- 
vania R. Co., 353 F.2d 436, 442 (3 Cir., 1965) a civil case, the Third 
Circuit stated that the right of cross-examination inheres in every ad- 
versary proceeding and that it is established beyond any necessity 
for citation of authorities that if a party is deprived of cross-exam- 
ination he has been denied due process of law. 


In Reilly v. Pinkus, 338 U.S. 269, 276 (1949) cited in Greene, 
the Supreme Court ruled that depriving a party of his right to cross- 
examination is not cured by having the fact finder examine the doc- 
uments at issue, because among the purposes of cross-examination 
are eliciting testimony from the witness about the document and 
testing the accuracy and veracity of the witness testimony. 


In Sardo v. McGrath, 90 U.S. App. D.C. 195, 196 F.2d 20, 22 
(1952), this Court stated: 
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“. .. when appellant alleged that ‘an ex parte inves- 
tigation was made and an ex parte report of said inves- 
tigation was considered in determining the issue of plain- 
tiffs last entry into the United States’, he was complain- 
ing of the denial of his right to cross-examine the auth- 
ors of the report. There is ample authority for the pro- 
position that such a denial violates due process if it can 
be demonstrated to have been prejudicial. And this, in 
turn, as appellee recognizes, depends upon whether the 
‘ex parte’ evidence is vital to the decision.” 


With respect to cross examination as to privileged matters, in 
Summit Drilling Corporation v. Commissioner of Internal Revenue, 
160 F.2d 703, 706 (10 Cir., 1947), it was stated that: 


“Where a witness testifies in part respecting a privi- 
leged document and in part respecting other matters, so 
much of the testimony as bears upon the document may 
be stricken but the remainder will be retained in the re- 


cord. [citation omitted] And if the testimony is con- 
fined in its entirety to a privileged document and the 
authority of the witness to disclose the document is 
forbidden or so limited as to cut off the right of ef- 
fective cross-examination by the party against whom 
the testimony is offered, all of the testimony is sub- 
ject to objection or motion to strike.” 


There! is also an interesting discussion by Judge Learned Hand 
in United States v. Coplon, 105 F.2d 628, 639-640, (2 Cir., 1950) 
of the use to which a court can put information obtained by an in 
camera examination of Government documents. In short, Judge 
Hand says such information cannot be used as the basis for a ruling 
by the court against the other party on an evidentiary question. But 
that is what the district court has done here. 


Applying Greene and the other above cited cases on the right 
to cross-examination, it is clear that an evidentiary question in a case 
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cannot be resolved against a party on the basis of documents which 
have not been made available to that party for purposes of cross- 
examination. 


Furthermore, due process of law requires that a court consider 
all the available evidence on a question before it, not just the evi- 
dence favoring one party. Mr. Pennypacker indicated at his depo- 
sition that all his activities in connection with the electronic eaves- 
dropping on plaintiff’s suite were not put down in writing. Pre- 
sumably all the activities of the alleged informer were not put down 
in writing either. The common experience of anyone who has ever 
kept a file on an investigation compels the conclusion that the 
alleged informer may well have performed many services for the 
Government in connection with this eavesdropping which were not 
reported in writing and which are not reflected in the documents 
which were submitted to the court. Indeed, it may well be that 
the activities of the informers most relevant to this case, those 
which would most clearly require disclosure of the identity of those 
persons, or make the Sheraton defendants liable, perhaps for pun- 
itive damages, were not sufficiently significant in the context of FBI 
investigation to appear in the file at all. The only source of such 
evidence, apart from the alleged informers themselves, is Mr. Penny- 
packer and/or the other Government agents who dealt: with them, 
and such evidence can only be obtained by having those agents testi- 
fy. To evaluate the relevance and materiality of the alleged inform- 
ers’ identity and testimony to the issues in this case, the court must 
have before it all the evidence of all their activities in connection 
with the eavesdropping, not just some evidence of some of their ac- 
tivities. 

By deciding the question whether the informer’s privilege is ap- 
plicable on the basis of information contained in Government doc- 
uments viewed in camera, the district court denied the plaintiff due 
process of law. 
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THE DISTRICT COURT ERRED IN RULING THAT THE INFORMER’S 
PRIVILEGE SHOULD APPLY TO THE PERSONS CONNECTED WITH THE 
HOTEL WHO WERE INVOLVED IN THE ELECTRONIC EAVESDROPPING 
ON PLAINTIFF'S SUITE. 


Even if the persons connected with the hotel who were involved 
in the Government’s unlawful invasion of plaintiff’s privacy are deem- 
ed to be informers within the meaning of the informer’s privilege, 
there is no support in the record for the court’s decision that the 
privilege should apply here. Whether the identity of an informer 
should be disclosed is to depend upon a balancing of the interests 
favoring disclosure against those favoring nondisclosure, the partic- 
ular circumstances of the case, the relevance and materiality of the 
informer’s testimony to the issues, and the fundamental Tequirement 
of fairness. Roviaro v. United States, 353 U.S. 53, 60-62 (1957), 
Westinghouse Electric Corp. v. City of Burlington, Vermont, 122 
U.S. App. D.C. 65, 351 F.2d 762, 768 (1965). 


There are compelling reasons for disclosure here. These per- 
sons were involved in the eavesdropping, the very event which is the 
subject of this lawsuit. Their connection with the case is not per- 
ipheral or obscure but direct. The identity of these persons and 
their position in or connection with the hotel is not only relevant 
and material to the issues, it is essential to plaintiff’s case against 
the hotel and may well be determinative of the liability of the 
Sheraton defendants to the plaintiff. The particular circumstances 
of the case have not been disclosed, but fundamental fairness re- 
quires that they be disclosed and that the identity of these persons 
be disclosed also. The one factor which might mitigate against dis- 
closure of the identity of an alleged informer in a situation such as 
this, a danger of physical harm to the informer, is not present in 
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this case, as both the district court and the Government have in ef- 
fect acknowledged. (See the courts opinion at A. 79-80.) 


Neither the district court nor the Government has pointed to 
a single reason why, in the circumstances of this particular case, the 
identity of these persons should not be disclosed. The court has in- 
dulged in extensive analysis of other cases and the law and policy ; 
surrounding various aspects of the question. However, it is indis- 
putable that the policy of the law today is that the decision in a 
particular case is to be made on the basis of the facts and circum- 
stances of that particular case, not on the basis of abstract notions 
of policy and law. 


The affidavits of the Attorney General and the Assistant to the 
Director of the FBI do not address themselves to this case at all but 
speak in general terms about the need for and importance of infor- 
mers in law enforcement. As general statements of policy they are 
interesting, but they are not relevant here in view of the case by 
case principle of applying the informer’s privilege laid down in 
Roviaro, to which these affidavits appear to take exception. 


And as is often the case when statistics are relied on to sup- 
port general principles, the conclusion which the reader is invited to 
draw does not necessarily follow from the evidence cited in support 
of it. The argument in Mr. DeLoach’s affidavit (A. 55-57) is that * 
requiring the disclosure of the identity of an FBI informer may se- 
riously impair that agency’s entire investigative technique of em- 
ploying informers to fight crime, a technique essential to the Bur- 
eau’s efficient performance of its assigned function. However, the 
identity of bona fide informers has been disclosed in numerous 
cases since Roviaro. Where the circumstances of the particular case 
have required it, there has been disclosure of the identity of FBI 
informers and confidential documents from FBI files. See, e.g., 
United States ex rel. Coffey v. Fay, 234 F. Supp. 543 (S.D.N.Y. 
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1964); Clark v. Pearson, 238 F. Supp. 495 (D.D.C. 1965); O’Neill 
v. United States, 79 F. Supp. 827 (E.D-Pa. 1948). 


Yet the statistics quoted in Mr. DeLoach’s affidavit show the 
use of informers by the FBI in the years immediately following 
Judge Weinfeld’s 1964 decision in the Coffey case, for example, 
growing more extensive and more effective year by year. It would 
not seem to follow, then, that requiring the Government to disclose 
the identity of a single alleged FBI informer in a single case such as 
this, where fundamental fairness requires that he be named, would 
necessarily have a significant detrimental effect on the FBI’s entire 
program of using informers, or its ability to carry out its assigned 
function. 


In his deposition Mr. Pennypacker referred to more than one 
informer but in his affidavit (A. 57) he refers to only one. There 
is no way of telling whether the informer referred to is connected 
with the hotel, or if he is, whether he was the only person connect- 
ed with the hotel involved in the eavesdropping. Thus the affidavit 
is so vague as to be meaningless as a basis for denying disclosure. 
These three affidavits are the sum total of the Government’s show- 
ing on the record as to why disclosure should not be required in 
this case. 


Since ‘disclosure is to depend upon “the particular circumstances 
of each case,” Roviaro, 353 U.S. at 62, and Roviaro is to apply in 
civil cases, Westinghouse, 351 F.2d at 769, whether disclosure was 
ordered or denied in some other case would not seem overly relevant 
unless there is some factual similarity between the other case and 
the situation before the court. Yet none of the cases discussed by 
the district court are even remotely similar to this case on their 
facts. Categorizing the civil cases in which disclosure has been or- 
dered into “types” of cases is also somewhat artificial exercise, 
for nowhere in the cases is there any suggestion that disclosure is 
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only to be ordered in those certain types of cases, or that there is 
to be one rule for one type case and another for another type case. 
Indeed, this court indicated to the contrary in Westinghouse, 351 
F.2d at 769. Moreover, in some ways there has not been a case of 
this “type” before, so what other court’s have done in other “types” 
of cases should not be determinative of what should be done in this 
case, although it is worth noting that the court cannot point to any 
“type” of civil case where disclosure has been consistently or even 
frequently denied. The validity of the court’s argument based on 
typing the civil cases where disclosure has been ordered would seem 
to depend on a presumption that there are also a significant number 
of civil cases of other types where disclosure has been denied, but 
there simply are not. In fact, the courts have gone both ways in 
exactly the same type case because of different fact patterns pre- 
sented. See Mitchell v. Bass, 252 F.2d 513 (8 Cir. 1958) (disclosure 
required); Mitchell v. Roma, 265 F.2d 633 (3 Cir. eed (disclosure 
not required.) 


The district court categorizes the civil cases in which disclosure 
has been ordered as “‘punitive” and “waiver” type cases but nowhere 
does the court give any reason why disclosure of the identity of in- 
formers should be limited to those two types of cases. Nor is it at 
all clear why one case is a punitive case and SBOE | is not. The 
court states 


“Punitive civil actions are suits brought by ES cit- 
izens or by the government under authority of a statute 
to punish noncompliance or to compensate those who 
suffered injury because of defendant’s failure to abide 
by the statute’s terms.” (A. 70) 


The limitation of the term “punitive” to actions brought “under a 
statute” seems rather arbitrary. The plaintiff here seeks punitive 
damages from the Sheraton defendants, and is suing the United 
States to vindicate his rights under the Constitution. If a violation 
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of the anti-trust laws is a sufficient reason for ordering disclosure, 

a violation of the Constitution would seem to be also. However, as 
previously indicated, it is not at all clear why the fact that a civil 
case is punitive by any definition should be determinative of wheth- 
er the identity of an informer should be disclosed. 


The district court cites Boeing Airplane Co. v. Coggeshell, 108 
U.S. App. D.C. 106, 280 F.2d 654 (1960), as a punitive informer’s 
privilege case within its definition, but there was nothing in any way 
punitive about Coggeshell, and if the informer’s privilege was involved, 
it was very obscurely and not by name. The underlying civil action 
was described by this court in its opinion as follows: 


“the Section 108 proceeding is one to determine the 
amount of money, if any, which Boeing must return 
to the United States as a result of allegedly excess 
profits earned on contracts with the United States 
Air Force.”” 280 F.2d at 656-657. 


There is no provision for any punitive or multiple damages in 
the Renegotiation Act of 1951, 50 U.S.C. App. $ 1218, et seq., nor 
is the statutory scheme one of punishing noncompliance with any 
statute, or compensating “those who suffered injury because of de- 
fendant’s failure to abide by the statute’s terms.” An action under 
the Renegotiation Act is a straight civil action for a sum of money. 
The statute provides for the renegotiation by the parties of govern- 
ment contracts where, in retrospect, it appears to the Government 
that the contractor may be realizing or have realized an excessive 
profit. The matter reaches the courts only when private renegotia- 
tion is unsuccessful and it is the contractor who brings the action to 
court to protest an adverse order of the Renegotiation Board. In- 
deed, the action is no more punitive than a civil tax case, for like 
a tax case, it is brought in the Tax Court by the filing of a petition 
for a redetermination of the amount of money, if any, owed to the 
United States. 


35 


Coggeshell was not a punitive civil case and this court’s decision 
denying the privilege claimed was not related in any way to punitive 
considerations. The decision was based on the particular circum- 
stances of the case, the court placing considerable weight on the im- 
portance of the information sought to be kept secret to the issues 
in the case. 280 F.2d at 660. 


While, as the district court indicates, the courts have certainly 
proceeded with caution in applying Roviaro in criminal cases, as the 
seriousness of the matter requires, the courts have not been reluc- 
tant to order the disclosure of the identity of informers: where the 
circumstances of the particular case warrant disclosure. ‘See Roviaro 
v. United States, 353 U.S. 53 (1957), Gilmore v. United States, 256 
F.2d 565, (5 Cir. 1958); United States v. Robinson, 325 F.2d 391 
(2 Cir. 1963); United States ex rel. Coffey v. Fay, 234 F. Supp. 543 
(S.D.N.Y., 1964) among many that could be cited. 


In Westinghouse Electric Corp. v. City of Burlington, Vermont, 

122 U.S. App. D.C. 65, 351 F.2d 762 (1965) this court ruled that 
Roviaro is to apply in civil cases also, and in a number of civil cases” 
the identity of informers has been disclosed. See Westinghouse, sup- 
ra; Mitchell v. Bass, 252 F.2d 513 (8 Cir. 1958); Mannefrid v. Tee- 
garden, 23 F. R. D. 173 (S.D.N.Y 1959); United States v. Swift & 
‘Co., 24 F. R. D. 280 (N.D.IIl. 1959) and Clark v. Pearson, 238 F. 
Supp. 495 (D.D.C. 1965), for example. In practically all of these 
the relevance and materiality of the identity of the informer has 
been less direct and compelling in the context of the case than it is 
here. See Westinghouse, supra, Swift, supra, for example.' Moreover, 
neither in Westinghouse nor in any of the other civil cases is there 
any suggestion that disclosure is only to be made in certain types of 
cases, or that it is to be favored in one type of case and not in 
another. 
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By undertaking to categorize the civil cases, in which disclosure 
has been ordered into punitive and waiver cases, and excluding this 
case from both categories, the court attempts to create the impres- 
sion that what plaintiff seeks here is an exception to the established 
rule, but that is simply not so. There is no such rule, and even if 
there were, ‘this case would easily fit into either or both categories. 
As indicated previously, this is at least in part a punitive type case 
by any ordinary standard. As to waiver, plaintiff contends that the 
Government’s undertaking to violate the Constitutional rights of a 
citizen deliberately and as a matter of policy, as it did in this case, 
should, as a matter of law, constitute an automatic waiver or for- 
feiture of any right the Government might otherwise have to claim 
the informer’s privilege in a civil case growing out of such Govern- 
mental activity. (See Part V of this brief, below.) 


The court’s inquiry into plaintiff’s “‘purpose”’ in suing the ho- 
tel corporation (A. 77) is out of place and improper. Plaintiff is 
suing the hotel corporations for compensatory and punitive damages 
for their part in the tort that was committed against him, which he 
has every right to do. As a matter of hornbook tort law, the fact 
that plaintiff is also suing the United States does not and cannot de- 
prive him of his right to make out a case against the hotel. See 52 
Am. Jur. Torts, & 110, 111, Prosser, Torts, 3rd ed., 1964, 8 43, 44. 
That plaintiff has stated an “apparent” cause of action against the 
United States under the Federal Tort Claims Act and the fact that 
he “may” be compensated thereby for any provable damages arising 
from the tort are not a proper ground for the court to deny the 
plaintiff discovery to which he is entitled and which is necessary to 
enable him to make out his case against the hotel. As to compen- 
sory damages, there has been no admission of liability on the part 
of the United States, In this regard, the court refers to “provable” 
damages and the point is well taken. Since nay evidence will prob- 
ably have to come from person presently or formerly within the FBI 
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or the Justice Department, it may be difficult for plaintiff to prove 
the causal connection between the invasion of his privacy and the 
bad fortune and catastrophic financial losses he has suffered in the 
ensuing years, although plaintiff has little doubt such connection 
exists. 


However, plaintiff also has a claim for punitive damages against 
the Sheraton defendants. The hotel had not only a contractual ob- 
ligation to afford the plaintiff privacy in his suite but a moral ob- 
ligation to do so, built up over the ten year period of plaintiff’s contin- 
uous association with the hotel, and plaintiff believes that for the 
hotel not only to fail to protect plaintiff’s privacy but also to actively 
assist an outside party is unlawfully invading his privacy, over an 
extended period, would be offensive to most people, even if the 
outside party was the FBI. If this is in fact what took place, and 
it appears that it is, plaintiff believes that a jury might well be in- 
clined to award him substantial punitive damages against the hotel. 
The court cannot simply dismiss plaintiff’s claim for punitive dam- 
ages as “‘a minimal interest in discovering the identity of the infor- 
mer” (A. 78) because the question is not one for the court but for 
the jury to decide. If on the basis of the facts which the court has 
seen the court is of the view that plaintiff’s claim is insufficient as 
a matter of law, plaintiff has a right to know what those facts are. 


Even if the persons connected with the hotel who were involved 
in the electronic eavesdropping on plaintiff’s suite are deemed to be 
informers, their identities should be disclosed in this case. 
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IV 


THE DISTRICT COURT ERRED IN RULING THAT THE 
ROLE PLAYED BY THE PERSONS CONNECTED WITH THE 
HOTEL AND THE CIRCUMSTANCES SURROUNDING THE 
GOVERNMENT’S USE OF SUCH PERSONS ARE PRIVI- 
LEGED. 


In refusing to compel the Government to answer any questions 
at all about the role played by the persons connected with the hotel, 
or about the circumstances surrounding their use, on the ground that 
the Government is entitled to the informer’s privilege in this case 
the court has in effect ruled that these matters are within the 
informer’s privilege. There is no precedent in law or basis in reason 
for such a ruling. 


This Court stated the extent of the informer’s privilege clearly 
and concisely in Westinghouse v. City of Burlington, Vermont, 122 
U.S. App. D.C. 65, 351 F.2d 762, 768 (1965): 


“Roviaro establishes several points: (1) Only the 
identity of the informer is privileged.” 


See also Roviaro, 353 U.S. at 60; Mitchell v. Bass, 252 F.2d $13, 
516 (8th Cir. 1958); United States v. Swift & Company, 24 F.R.D. 
280, 284 (N.D. Ill. 1959). As the Supreme Court said in Roviaro, 
“the scope of the privilege is limited by its underlying purpose.” 
353 U.S. at 60. That purpose is to protect the informer from retal- 
iation and thus encourage other citizens to come forward with infor- 
mation of criminal activity. Roviaro, 353 U.S. at 59. 


Disclosing the informer’s role in the events before the court and 
the circumstances surrounding his use by law enforcement officers 
where these matters are relevant, without disclosing the informer’s 
identity, is entirely consistent with the purpose behind the privilege. 
Obviously, if the informer’s identity is not disclosed, there can be 
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no retaliation against him regardless of how much is known about 
what he did. Thus the informer’s privilege, even where it is applic- 
able does not exempt such information from discovery. It is per- 
tinent to note that in every reported case where the informer’s 
privilege has been invoked there is a detailed statement as to the role 
played by the informer in the events before the court, whether the 
privilege is ultimately granted or denied. See, e.g. Roviaro, 353 US. 
at 56-58, (privilege denied), McCray v. State of Illinois, 386 U.S. 
300, 302-304 (1967) (privilege granted). In this case, however, the 
Government has adamantly resisted disclosing any information about 
the role played by the alleged informers for a reason unrelated to 
the purpose underlying the informer’s privilege. The facts as to what 
these persons did and their connection with the hotel may well make 
the Sheraton defendants liable to the plaintiff, even if their identi- 
ties are not disclosed. The Government’s refusal to disclose this in- 
formation is not motivated by a desire to protect the informers from 
retaliation but to protect the Sheraton defendant’s from liability. 


Yet at the Government’s request the district court has refused to 
order disclosure of this information. 


The conclusion seems inescapable that the district court has 
undertaken to protect the Sheraton defendants from liability here 
by judicial fiat—by refusing to grant the plaintiff discovery of infor- 
mation to which he is entitled as a matter of law even if the inform- 
er’s privilege is applicable. The plaintiff submits that the court cannot 
do that. The liability of the Sheraton defendants to the plaintiff is 
to be determined by a jury, not by the district court’s denying the 
plaintiff information which he has a lawful right to discover. 


The court’s opinion does not address itself to the question of 
plaintiff’s discovery of the role played by the persons connected with 
the hotel and the circumstances surrounding their use by the Govern- 
ment, so there is no way of telling how the court justifies this 
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action. The Government attempted below to support its refusal to 
answer any questions at all by the contention that saying anything 
about these matters would result in disclosure of the identity of the 
persons involved. However, the Government carefully avoided ever 
getting around to explaining how answering the ten specific ques- 
tions raised below and set forth in the Statement of the Case could 
possibly disclose the identity of anyone. 


It is well established that the extent of a governmental privi- 
lege is not to be resolved by a blanket denial of discovery of any 
information about the allegedly privileged subject. The proper pro- 
cedure is for the court to proceed question by question, ruling 
whether the answer to each particular question will involve a dis- 
closure of the allegedly privileged information, in much the same way 
that a court proceeds where an individual invokes the privilege 
against self incrimination. Reynolds v. United States, 345 U.S. 1, 
8-9, (1953). 


To the same effect is this Court’s statement in Westinghouse, supra, 


“In applying the Roviaro standard to any documents 
produced and claimed to be privileged, the trial judge 
should consider the claim as it relates to each docu- 
ment.” 351 F.2d at 771 

See also Continental Distilling Corp. v. Humphrey, 17 F.R.D. 237 
(D.D.C. 1955); United States v. Standard Oil, 23 F.R.D. 1 (S.D.N.Y. 
1958); Shiner v. American Stock Exchange, 28 F.R.D. 34, (S.D. 
N.Y. 1961); United States v. Lustig, 16 F.R.D. 138 (S.D.N.Y. 
1954); Union Savings Bank of Parchogue, New York v. Saxon, 
209 F.Supp. 319 (D.D.C. 1962); Young v. Motion Picture Associa- - 
tion of America, Inc., 28 F.R.D. 2 (D.D.C. 1961). 


The district court’s blanket refusal to require the Government to 
answer any questions about the role played by the persons connected 
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with the hotel and the circumstances surrounding their use by the 
Government was error, entirely apart from the question whether the 
informer’s privilege can be applicable here at all, or whether the pri- 
vilege should be granted in this case. 


Vv 


THE IMPERATIVE OF JUDICIAL INTEGRITY REQUIRES 
THAT THE COURT DENY THE GOVERNMENT AN EVI- 
DENTIARY PRIVILEGE IN THIS CASE WHERE THE GOV- 
ERNMENT INTENTIONALLY AND DELIBERATELY VIO- 
LATED THE PLAINTIFF'S CONSTITUTION RIGHTS AS A 
MATTER OF POLICY. 


There can be no question that the Government’s electronic 
eavesdropping on plaintiff's hotel suite in 1963 was a violation of 
his Constitutional rights. Although at the time the law with respect 
to electronic eavesdropping had not developed to the extent it has 
today, the Supreme Court had ruled unequivocally in Silverman v. 
United States, 365 U.S. 505 (1961), that the use of devices involv- 
ing an “unauthorized physical penetration” 365 U.S. at 509, of the 
premises being eavesdropped upon constituted a violation of the 
Fourth Amendment.* Yet in spite of the Supreme Court’s decision 
in Silverman, Government agents, acting with the full knowledge and 
authorization of their superiors high in the Government, installed a 
“spike mike” through the wall of plaintiff's suite and cavesdropped 
upon his activities for almost three months. 


Individual law enforcement officers have occasionally violated 
the Constitutional rights of American citizens in the past, out of 


*Developments in the law since that time have culminated in the Court’s 
ruling in Katz v. United States, 389 U.S. 347 (1967) that electronic eavesdrop- 
ping by any means is in violation of the Constitution in the absence of a prior 
judicial authorization. 
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ignorance, or carelessness, or overzealousness, but in this case officials 
at a policy making level in the Government authorized a deliberate 
and intentional violation of the Constitutional rights of an American 
citizen! Thus it was the Government itself, in a particularly institu- 
tional sense, rather than just an individual law enforcement officer, 
which violated the plaintiff's Constitutional rights here. See Alder- 
man v. United States, __ U.S. __, 89 S.Ct. 961, 981-982 (1969), 
(Concurring opinion of Justice Fortas). 


Now the plaintiff is seeking a civil remedy for the wrong that 
has been done him by the Government and the hotel, and this same 
Government has the audacity to come into court and claim a privi- 
lege, the privilege of not being required to disclose anything at all 
about the assistance it received from persons connected with the 
hotel in violating plaintiff’s Constitutional rights, and incredibly, the 
district court has granted the Government the privilege it seeks,° a 
privilege the scope of which is without precedent in law. 


There can be no privilege in a court of law for a government 
that is lawless. For a court to grant a privilege to the Government - 
where the Government has deliberately and intentionally violated 
the Constitution is for the court to abdicate its own responsibility 
to support and protect the Constitution. The courts have often 
held that it is contrary to the public interest to grant the Govern- 
ment privileges where the Government’s conduct is wrongful. In 
Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318 (D.D.C. 
1966), after an extensive analysis of the question of privilege under 
Rule 26, F.R.C.P., the following reasons for denying a privilege were 
listed: governmental misconduct, Singer Sewing Machine Co. v. 
N.L.R.B., 329 F.2d 200, 208 (4 Cir. 1964); Rosee v. Board of Trade, 
36 F.R.D. 684, 689 (N.D. Ill. 1965); Bank Of Dearborn v. Saxon, 


5The privilege is really the Government’s, not the informer’s. Roviaro, 
353 US. at 59, Westinghouse, 351 F.2d at 768. 
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244 F.Supp. 394 (E.D. Mich. 1965); perversion of governmental 
power, see United States v. Proctor & Gamble Co., 25 F.R.D. 485, 
489 (D. N.J. 1960); and an unfair litigating advantage, see Olson Rug 
Co. v. N.L.R.B., 291 F.2d 655 (7 Cir. 1961), Timken Roller Bearing 
Co. v. United States, 38 F.R.D. 57, 64 (N.D. Ohio, 1964); United 
States v. San Antonio Portland Cement Co., 33 F.R.D. 513 (W.D. 
Tex. 1963). Surely this principle must control where the Govern- 
ment’s conduct was not only wrongful but intentionally and deliber- 
ately in violation of the Constitution. 


This case must be governed by what the Supreme Court has 
called “the imperative of judicial integrity,” Elkins y. United States, 
364 U.S. 206, 222 (1960), the requirement, as stated in Lee v. State 
of Florida, 392 U.S. 378, 385-386 (1968), that 


“Under our Constitution no court, state or federal, may 
serve aS an accomplice in the willful transgression of 
‘the laws of the United States’.” 


In Elkins, 364 U.S. at 223 the Court had said: 
“Even less should the federal courts be accomplices i in 
the willful disobedience of a Constitution they are 
sworn to uphold.” 
and: 
“In a government of laws,”’ said Mr. Justice Brandeis, 
“existence of the government will be imperilled. if it 
fails to observe the law scrupulously. Our government 
is the potent, the omnipresent teacher. For good or 
for ill, it teaches the whole people by its example. 
Crime is contagious. If the government becomes a 
lawbreaker, it breeds contempt for law; it invites 
every man to become a law unto himself; it invites 
anarchy. To declare that in the administration ‘of the 
criminal law the end justifies the means—to declare 
that the government may commit crimes in order to 
secure the conviction of a private criminal—would 
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bring terrible retribution. Against that pernicious 
doctrine this court should resolutely set its face.” 


Elkins, 364 U.S. at 223, quoting Olmstead v. United States, 277 U.S. 
438 at 485 (1928) (dissenting opinion of Justice Brandeis). 


As was said in Mapp v. Ohio, 367 U.S. 643, 659 (1961): 


“Nothing can destroy a government more quickly than 
its failure to observe its own laws, or worse, its dis- 
regard of the charter of its own existence.” 


If the imperative of judicial integrity requires that the courts 
exclude illegally obtained evidence, Weeks v. United States, 232 U.S. 
383 (1914), Mapp v. Ohio, 367 U.S. 643 (1961) Elkins, supra, as a 
deterrent to lawless conduct on the part of law enforcement officers, 


surely it must require that the courts deny a privilege whose princi- 
pal effect will be to foster such conduct. 


The Supreme Court has recently remarked upon the lack of suc- 
cess which other means of deterring lawless eavesdropping by law 
enfordement officers has had. In Lee v. State of Florida, 392 U.S. 
378, 385-386 )1968), the court noted the earlier hope that compli- 
ance with the law in this area could be achieved through penal pro- 
vision aimed at law enforcement officers who violate the law, but 
stated: 


“that has proved to be a vain hope. Research has 
failed to uncover a single reported prosecution of a 
law enforcement officer for violation of § 605 [of the 
Communications Act] since the statute was enacted.” 
392 U.S. at 386. 


Human nature being what it is, the threat of substantial finan- 
cial liability to persons who assist law enforcement agents in unlaw- 
ful electronic eavesdropping is likely to be a far greater deterrent to 
such conduct than all the laws that could be put on the books. It 
may not eliminate such practices altogether but it may well serve to 
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limit them to instances where no assistance from outside parties is 
required. 


One thing wrong with the district court’s decision, in the larger 
sense of resolving this case in a way compatible with fairness and the 
public interest, is that it appears to absolve the hotel of any wrong- 
doing here, and it is hard to believe that this eavesdropping occurred, 
or could have occurred, without the assistance or compliance of the 
hotel. And it almost certainly could not have occurred had the hotel 
been diligent in fulfilling its obligation to provide the plaintiff with 
reasonable privacy in his rooms. In this regard the district court’s 
concer with deterring corporations or citizens from cooperating with 
law enforcement officers is misplaced, for only cooperatidn with law- 
ful law-enforcement efforts is in the public interest. Nor is there 
any need for the so called informer to “prejudge” his assistance to 
determine whether it will later be considered tortious as the court 
states. (A. 78). 


It will almost certainly be the law, if it is not already, that a 
warrant from a court will immunize a hotel or others so situated 
from civil liability for permitting lawful electronic eavesdropping by 
law enforcement officers, just as it does for permitting a physical 
search of a hotel room. Since the Government agents did not have 
a warrant in this case, the assistance by the hotel was tortious and 
may result in liability here. It should be noted, however, that at 
the time in question, if the Government had the good cause neces- 
sary to obtain a warrant it did so. See Osborn v. United States, 385 
U.S. 323 (1966) (Events occurred in 1963). There is simply no need 
to rewrite the law on the informer’s privilege to protect the “inno- 
cent” hotel, because the hotel was not innocent here. At least, it 
has not been shown to have been, and there is no reason to presume 
it was. If the hotel’s involvement was entirely innocent, the jury 
will be likely to so find. | 
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All specific questions of law aside, the district court’s resolu- 
tion of the problem presented here is not in the public interest. It 
fails to condemn a flagrant and arrogant disregard of the Constitu- 
tion by high Government officials as the courts must, it encourages 
citizens to: cooperate with lawless conduct on the part of law enforce- 
ment officers, which a court cannot do, and it attempts to wash 
everything out in the secrecy of a judge’s chambers, which is not 
where justice is done in our system of law. This court should re- 
verse the district court’s decision and deny the Government any 
privilege in this case. 


VI 


THE DISTRICT COURT ERRED IN DENYING THE PLAIN- 
TIFF DISCOVERY OF DOCUMENTS RELATING TO WHEN 
THE MICROPHONE WAS REMOVED FROM THE WALL OF 
PLAINTIFF'S SUITE. 


The plaintiff contends that the placing of a microphone in and 
through the wall of his suite constituted a trespass by the Govern- 
ment, See Silverman v. United States, 365 U.S. 505 (1961); Fowler 
v. Koehler, 43 App. D.C. 349, (1915) and that this trespass con- 
tinued as long as the microphone remained in the wall. Although 
the Government in its answer to the complaint herein admits the 
installation of the listening device, and it was ascertained at the hear- 
ing prior to plaintiff’s retrial and acquittal on tax evasion charges 
that the installation took place on February 7 and 8, 1963, the 
Government has nowhere disclosed when the microphone was re- 
moved. In his deposition testimony Mr. Pennypacker, the FBI agent 
in charge of the case, indicated that the “monitoring”, i.e. listening, 
by the agents, ended on April 25, 1963, (A. 39) but that he had 
“no personal knowledge as to the ultimate disposition of the instal- 
lation,” (A. 40) that he did not recall getting any written documents 
as to what was done with it when the monitoring operations ceased, 
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(A. 40) and that he did not know whether it was removed (A. 41, 
43). 


Included in the district court’s blanket denial of all discovery 
on the plaintiff's motion below was the denial of discovery of any 
documents relating to when the microphone was removed. (A. 48- 
49, 87). Plaintiff submits that this ruling was in error, for the reso- 
lution of this question is essential to plaintiffs remedy in this case.® 


Although at the time he testified, Mr. Pennypacker did not re- 
call seeing any documents relating to what was done with the micro- 
phone when the monitoring was terminated, the Government has not 
said there are none in its files, as it has concerning some of the other 
documents sought. If the Government agents left the microphone 
in place when the monitoring operation was terminated, there would 
appear to be only one reason for doing so—to enable the Government 
to resume listening in on plaintiff's affairs at any time it chose in 
the future. 


In addition to constituting a continuing trespass, plaintiff con- 
tends that the presence of the microphone under such circumstances 
would constitute a further invasion of his privacy. Surely privacy 
means something better than living in a room wired for sound by 
the Government, whether the Government happens to be listening 
in all the time or not. Moreover, if the microphone ‘was left in 
place, it remains to be determined whether in fact it was 
“monitored” again by the Government. Over three years passed be- 


Unlike the question of the identity of the persons at the Sheraton who 
were involved in the eavesdropping, the question of when the microphone was 
removed is relevant to both plaintiff's case against the Government and the case 
against the Sheraton defendants for it is a part of plaintiff's case on damages. 
It should also be noted that although the ruling by the district court was made 
after his in camera inspection of documents, the documents submitted in cam- 
era did not relate to the removal of the microphone (A. 60-61). 
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tween the period of eavesdropping admitted by the Government and 
the disclosure of that eavesdropping, three years in which plaintiff 
sustained major financial losses and other misfortunes, and if the 
microphone was left in place for further eavesdropping, plaintiff has 
a right to discover whether he was in fact being eavesdropped upon 
during this period or any part of it. 


When the microphone was removed from the wall of plaintiff's 
suite is relevant to the issues in the case and it is not privileged, nor 
has there been any claim of privilege in connection with this infor- 
mation. Under Rule 34 of the Federal Rules of Civil Procedure, the 
plaintiff is entitled to discovery of any documents containing such 
information. The district court’s denial of such discovery was in 
error and should be reversed. 


CONCLUSION 


The Government’s claim of the informer’s privilege in this case 
should be denied. The district court’s failure to deny that privilege 
and the procedures adopted by the court to dispose of this motion 
were erroneous, as was the denial of discovery of documents relating 
to the question of when the microphone was removed. The decision 
of the district court should be reversed. 


Edward P. Morgan 
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Counterstatement of issues presented 
Counterstatement of the case 
Argument 


I The district court did not abuse its 
discretion (1) in holding that the 
United States, in pretrial discovery, 
properly invoked the privilege protecting) 
the identity of confidential informants as 
a grounds for declining to give testimony: 
or to produce documents relative to the 
identity of, the role played by, or the 
circumstances surrounding the use of 
confidential informants of the Federal 
Bureau of Investigation; and (2) in not 
holding an evidentiary hearing before 
making its determination----------------- - 


A. The persons who assisted and gave 
information to the Federal Bureau 
of Investigation are confidential 
informants whose identity should 
be protected 


The district court did not abuse its 
discretion in the facts of this case 
in declining to order the United 
States to reveal the identity of the 
confidential informant 


The district court did not abuse ite 
discretion in not holding an eviden- 

tiary hearing concerning the role of 

the informant and the circumstances 
surrounding his uSe---------------- ------- 25 


The district court did not abuse its 

discretion in holding that the plaintiff 

had failed to show good cause for the 
production of certain documents---------- frccc- 29 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,542 


FRED B. BLACK, JR. 


Plaintiff-Appellant 


Vv. 
SHERATON CORPORATION OF AMERICA, ET AL. 
Defendant-Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF ISSUES PRESENTED* 

1. Whether the district court abused its discretion (1) in 
holding that the United States, in pretrial discovery, properly 
invoked the privilege protecting the identity of confidential 
informants as a ground for declining to give testimony or to 
produce documents relative to the identity of, the role played 


by, or the circumstances surrounding the use of confidential 


* This case was previously before this Court under number 
MISC. 3470, as a Petition for Immediate Appeal Under 28 U.S.C. 
§ 1292(b). 


informants of the Federal Bureau of Investigation; and (2) in 
not holding an evidentiary hearing before making its determina- 
tion. 

2. Whether the district court abused its discretion in 
holding that plaintiff had failed to show good cause for the 
production of certain documents. 

COUNTERSTATEMENT OF THE CASE 

Plaintiff, appellant herein, is suing the United States, 
and the Sheraton Corporation of America and the Washington 
Sheraton Corporation (hereinafter referred to as the Sheraton 
defendants) as a result of eavesdropping upon plaintiff at the 
Sheraton Carlton Hotel in Washington, D.C. rece is seek- 


ing damages for violation of Constitutional rights, trespass, 


2 
and invasion of privacy. (A. 8-20) 


The United States admitted the eavesdropping, but denied 
that plaintiff sustained any damage therefrom (A. 21-25). 

Plaintiff has taken the deposition of two Special Agents 
of the Federal Bureau of Investigation. Philip M. King 
testified as to the rental of the space used by the Federal 
Bureau of Investigation and as to the specifics of the monitor- 
ing of the microphone involved. Edward W. Pennypacker testified 
concerning the reasons for the investigation of Mr. Black and 
concerning certain mechanics of the entire investigation. He 
17 The claim for violation of Constitutional rights is in- 
appropriate in this action. See page 17, fn. 21, infra. 
2/ The citation "A" refers to the Joint Appendix. 


answered all questions posed, except that he declined to dis- 
close whether he had contacted any one at the Sheraton Carlton 
Hotel with reference to the eavesdropping and, if so, who that 
person was and what his activities were. Mr. Pennypacker 
declined to answer that type of question on the ground that to 
do so would tend to disclose the identity of confidential 
informants of the United States. The deposition was adjourned 
pending plaintiff's endeavor to have the district court order 
Mr. Pennypacker to disclose the identity of confidential 
Se 
Subsequently, plaintiff moved the district court for an 
order compelling the United States to produce certain documents 
(A. 48-50). The United States voluntarily produced all docu- 
ments which in any way contained or summarized nai conversa- 
tions overheard during the eavesdropping. The United States 
declined to produce other documents asserting that they were 
irrelevant, that no good cause was shown for the production, 


that some documents did not exist, and that certain documents 


would or would tend to reveal the identity of confidential 


informants. 
Plaintiff also moved for an order to compel Mr. Pennypacker 


to testify concerning the identity of the confidential informant 


e depos ons o pecial Agents King and Pennypacker are 
presently held by the Clerk of this Court under seal pursuant 
to an Order of this Court filed November 3, 1969, The relevant 
portions of the deposition of Special Agent Pennypacker are 
contained in the Joint Appendix at pages 37-39. 


and his activities in the case (A. 43). ‘The United States and 
Mr. Pennypacker moved for protective orders to prevent inquiry 
into privileged or irrelevant material. 

The relevant basic facts before the district court as of 
that point were as follows. From February 7, 1963 to April 25, 
1963, the United States conducted an electronic surveillance of 
plaintiff's hotel suite at the Sheraton-Carlton Hotel in 
Washington, D.C. The surveillance was conducted by employees 
of the Federal Bureau of Investigation acting within the scope 
of their employment for the United States. The surveillance 
involved the placing of a listening device in the suite of the 
plaintiff. The device involved a trespass (A. 22-23). 

The surveillance involved was a part of an investigation 
of the plaintiff to determine whether any of the laws of the 
United States had been violated (A. 42, 57). In the process 
of that investigation, the Federal Bureau of Investigation 
received assistance and information from what is termed a 
confidential informant (A. 24, 58). This informant also 
assisted Special Agent Pennypacker in obtaining information 
concerning plaintiff (A. 58). The assistance and information 
provided by the informant were received under a pledge of 
strict confidence and secrecy (A. 58). The informant was not 
told about the electronic surveillance being conducted and 


would have had no occasion to obtain information relative to 


4t or to know that it was being conducted (A. 58-59). 


Confidential informants are of critical importance to the 


police in the detection, investigation and prevention of crime, 
= iS 


and are the single most important source of information and 
assistance in the field of law enforcement (A. 51-57). 

On the other hand, plaintiff's need to know the identity 
of the informant arises from one consideration only--plaintiff 
needs to identify the informant as an employee iof the Sheraton 
defendants in order to maintain his action against eae 
Maintenance of that action would accomplish three things for 
plaintiff: (1) 4t would give him cumulative defendants; (2) 
it would provide for a jury trial against those cumulative 
defendants as opposed to a trial by the court against the 


United States ; and (3) it would enable plaintiff to oe 


punitive damages against those cumulative defendants, whereas 


a This, of course, assumes the informant is an employee of 
e Sheraton defendants, a fact never admitted by the United 


States herein. 
SY/ 28 U.S.C. 2402. 
6/ 28 U.S.C. 2674. 


At page 37 of his brief, plaintiff seems to argue that he 
is entitled as a matter of right to have the question of his 
entitlement to punitive damages against the Sheraton defendants 
submitted to a jury. However, in the District of Columbia, 
punitive damages are awarded only as a deterrent. Afro-American 
Publishi Co. v. Jaffe, 125 U.S. App. D.C. 70, 36 5 

3 Collins v. Brown, 268 F. Supp. 198 (D. D.C., 1967), 
affirmed, U.S. App. D.C. , 402 F.2d 209 (1968); United 
Securities Corp. v. Franklin, 180 A.2a@ 505 (D.C.Mun. App., _ 

be) strict Motor Co. v. Rodill, 88 A.2d 489 (D.C.Mun.App., 
1952). “And, plaintiff never explains how an award of punitive 
damages against an informant who knew nothing of the electronic 
surveillance (A. 58-59) would deter either that informant or 
other potential informants from rendering similar assistance 
or giving similar information in the future. Moreover, in 
relation to the context of this case, the conduct supposedly 
to be deterred now has full legislative sanction (Title III, 
era Crime Control and Safe Streets Act of 1968, 18 U.S.C. 
2516). 
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his recovery against the United States is limited to compensa- 
tory damages. 

After extensive briefing and argument the district court 
ordered in camera production of all records of the United 
States pertaining to confidential informants and their activ- 
ities in the case (A. 60-61). A motion to modify that order 
(A. 61-63) was denied (A. 63). 


After in camera inspection of the documents, the district 


YY, 
court issued its opinion (A. 64-86). Basically, the court 


found as follows: (1) The primary purpose of the informant's 
privilege is to "facilitate * * * private cooperation in law 
enforcement" and the desired cooperation embraced not only the 
giving of information, but also the provision of whatever 
assistance was necessary to achieve effective law enforcement; 
(2) The informant's privilege is a qualified one, even in 
civil litigation of the type involved here, and requires a 
balancing of the public interests in nondisclosure against the 
right of the individual to prepare his defense; (3) There is no 
general rule compelling the disclosure of the identity of 
confidential informants even in criminal cases where the 
liberty of the accused is at stake; (4) Disclosure is 


generally required in civil cases only in two types of 


e op on, ©. e strict court has now been reported 
under the caption Black v. Sheraton Corporation of ‘merica, et 
al., 47 F.R.D. 263° (D. D.C., 1969). Hereafte~, fc.° the 
convenience of the Court, both the Joint fos cndix and the 


reported citation will be included for any reference to the 
opinion. 


situations, neither of which is involved here; (5) In balancing 
the interests of the parties, the plaintiff's interest in dis- 
closure was relatively minimal and the privilege against 
disclosure is stronger in a civil action of this type; (6) 
That considering all the factors involved in the case and the 
positions of the parties, the interests in protecting the 
identity of confidential informants is paramount; and (7) 
Plaintiff had not made a sufficient showing of good cause to 
justify the production of documents by the United States. The 
district court then certified its decision for interlocutory 
appeal (A. 87-88), the plaintiff petitioned this Court for an 
interlocutory appeal under 28 U.S.C. 1292(b) (A. 89), and 

this Court agreed to hear the case (A. 89). | 


ARGUMENT 
I 


THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
(1) IN HOLDING THAT THE UNITED STATES, IN PRE- 
TRIAL DISCOVERY, PROPERLY INVOKED THE PRIVILEGE 
PROTECTING THE IDENTITY OF CONFIDENTIAL INFORM- 
ANTS AS A GROUNDS FOR DECLINING TO GIVE TESTIMONY 
OR TO PRODUCE DOCUMENTS RELATIVE TO THE IDENTITY 
OF, THE ROLE PLAYED BY, OR THE CIRCUMSTANCES 
SURROUNDING THE USE OF CONFIDENTIAL INFORMANTS 

OF THE FEDERAL BUREAU OF INVESTIGATION; AND (2) 
IN NOT HOLDING AN EVIDENTIARY HEARING BEFORE MAKING 
ITS DETERMINATION. 


A 
| 
THE PERSONS WHO ASSISTED AND GAVE INFORMATION TO 
THE FEDERAL BUREAU OF INVESTIGATION ARE CONFIDEN- 
TIAL INFORMANTS WHOSE IDENTITY SHOULD BE PROTECTED. 


As heretofore noted, the district court declined to order 


the production of documents and to compel the giving of 
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testimony which would have disclosed the identity of individuals 
who, during the course of an investigation of possible violations 
of the federal criminal laws, gave assistance and information to 
the Federal Bureau of Investigation under a pledge of secrecy. 
In challenging this action on the part of the court, plaintiff 
urges first that these individuals cannot be deemed confidential 
informants. According to plaintiff, only those persons who 

give information directly of the commission of a crime are to 

be called confidential informants, and the identity alone of 
such informants is to be protected and then only when they have 
mot also assisted the police or have not been participants in 
the actual offense with which the defendant is charged. 

We submit that this restricted scope which plaintiff would 
give to the term confidential informant is wholly untenable. 
Rather, we submit that persons who assist or give information 
to the Federal Bureau of Investigation during the course of a 
criminal investigation under a2 pledge of secrecy should be 
classed as confidential informants and their identities should 
be protected from disclosure. 

Our position on this question is, we believe, directly 
supported by the policy considerations underlying the con- 
fidential informant's privilege--considerations which preclude 
adoption of the distinction which plaintiff would draw. It 


is uniformly recognized that the ent Rents privilege exists 


for the benefit of the general public as "a vital part of 


wes ouse Electric Corp. v. City of Burl ton, Vermont, 
ho U-S.Anp.D.c- 65, 351 Fad 762 78 (1965). 


ee 


/ 


concomitant of society's overwhelming interest in effective 
10/ 
law enforcement. To achieve this end, society must protect 
11/ 12/ 
the Sources of information and assistance for its law 


society's defensive arsenal. The informant's; privilege is a 


enforcement agencies. As the Supreme Court has said: 


It is the duty and the right, not only of 
every peace officer of the United States, but of 
every citizen, to assist in prosecuting, and in 
securing the punishment of, any breach of the 
peace of the United States. It is the right, 
as well as the duty, of every citizen, when 
called upon by the proper officer, to act as part of 
the posse comitatus in upholding the laws of his 
country. It is likewise his right and duty to 
communicate to the executive officers any informa- 
tion which he had of the commission of an offence 
[sic] against those laws; and such information, 
given by a private person, is a privileged and 
confidential communication, for which no action of 
libel or slander will lie, and the disclosure of 
which cannot be compelled without the assent of 
the cove mene {In re Quarles and Butler, supra, 
158 U.S., at 535-6.] 


The district court pointed to five decisions in which the 
court had concluded that individuals who, as here, had given 
assistance to the police had the status of confidential 


Y Metray v. Illinois, 386 v.s. 300, 307 (1967) 
——— Roviaro v. United States, 353 U.S. 53, 59 (1957). 


11/ Westi ouse Electric Corp. v. City of Burlington, Vermont, 
sn As 351 = 2d, av oo. 


12/ In re Quarles and Butler, 158 U.S. 532, 535 (1894). 


informants. It is true, as plaintiff points out, that dis- 


closure of their identity was ordered in each of the cases. 
But it was for reasons which have no application to the present 
case. Specifically, in four of the cases (Roviaro v. United 
States, 353 U.S. 53 (1957); Gilmore v. United States, 256 F.2d 
565 (C.A. 5, 1958); United States v. Conforti, 200 F.2d 365 
(C.A. 7, 1952); Wilson v. United States, 59 F.2d 390 (C.A. 3, 
1932)) the "informant" was also a participant in the crime 
charged. In view of that circumstance, it was concluded in 
each instance that dictates of fairness to the criminal 
defendant required that the informer's identity be made known. 
Any doubt that Roviaro was grounded on that consideration, 
and not on a belief that the giving of assistance precluded 
the person from being characterized as an informant is 
dispelled by the later Supreme Court holding in endorf v. 
United States, 376 U.S. 528, 534 (1964): 

Apparently this was an attempt to bring the facts 


of the case within Roviaro v. United States, 353 
U.S. 53 (1957), where the informant had played a 


direct and prominent part, as the sole participant 

with the accused, in the very offense for whic e 

latter was convicted. But there was not even an 

intimation of such a situation at the trial here. 

(Emphasis supplied.) 

The fifth case cited by the district court (Howard v. 
Allgood, 272 F. Supp. 381 (E.D. La., 1967)) is said by 
plaintiff to support his other attempted distinction relative 
to the definition of an informant--that one who does not give 
information of a crime is not an informant. This claim is 


plainly without merit. In the first place, the Howard opinion 
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merely states that the person was not ". . . an informer inso- 
far as the crime or any element thereof was concerned Almont 
(272 F. Supp., at 385). It does not suggest that the person 
was not a confidential informant at all. Second, if Howard 
were read to stand for the proposition for which plaintiff 
contends an intolerable burden would be placed upon the 
potential informant. He would then be compelled to determine 
unilaterally whether a crime had been committed with full 
recognition that, if his unaided determination were found by 
a court to be incorrect, his identity would be disclosed. 
Certainly, the public policy subserving the informant's 
privilege militates against such an scone uous result. 
Plaintiff's reliance upon Morss v. Forbes, 24 N.J. 341 
132 A.2da 1 (1957) stands on no better footing. It may be that 
that decision would support the proposition that wire tappers 
are not confidential informants. But that scarcely helps 
plaintiff. Here, plaintiff knows the names of the monitors 
whose identity were sought in Morss, he knows the names of the 


installers and he knows the name of the Special Agent assigned 


to conduct the investigation of him. What he does not know 


and desires to know is the names of the informants who 


assisted the Federal Bureau of Investigation and gave it 


n fac @ language of the court can logically be 
construed as sustaining a proposition diametrically opposed 
to plaintiff's contention. It can be said that the federal 
court recognized two types of confidential informants--those 
who give information of specific violations of law, and those 
who only give general information--and would compel disclosure 
of the identity only of those in the first category. 


= 1h = 


information during the course of its Bases ac Morss is 
plainly no authority for such a disclosure. 

Nor are plaintiff's policy arguments sOieet ao 
Plaintiff, in effect, seeks to impose a balancing of his 
interests against those of the informant whom he terms a 
participant. He argues that upholding the privilege here 
would create an entirely unwarranted boon for the informant. 
In so doing, plaintiff completely negates the purpose of the 
privilege involved. Once again, the privilege is Srp 
to protect the free flow of information and eee Ae 


the government and thereby foster the public interest in 


1/ Morss also recognized that the Roviaro decision is limited 
© criminal cases (132 A.2d, at 12), something which plaintiff 


and this Court (Westinghouse Electric Corp. v. City of 
Burlington, Vermont, Supra: 122 U.S. App. D.c. 65, 351 F.2d 


are apparently unw ing to do. 


15/ It should be noted here that when the United States 
advanced and the district court referred to certain policy 
considerations which would militate against disclosure, 
plaintiff rejected them out of hand saying they were irrelevant 
to the facts of the case. Apparently the only policy with 
which plaintiff agrees is his policy. 


16/ Plaintiff does admit that the provision of assistance other 
an the alleged participation of the informant in the eaves- 
dropping may ‘be privileged (Brief of Appellant, p. 6). How 
or why plaintiff distinguishes now between subcategories of 
assistance is unstated. And this admission by plaintiff that 
assistance given by a person may be privileged runs directly 
counter to the entire thesis of the argument he presents in 
Part I of the Brief of Appellant to the effect that assistance 
is not included in the usual connotation of "confidential 
informant”. 


effective law enforcement; it was neither created nor intended 
for the specific benefit of the informant. iv/ 

Thus, the informant is properly termed such, both in 
accord with the policy of the law and within the literal 
language of the law. The effectuation of the policy subserving 


the informant's privilege simply does not permit room for the 


attempted distinctions urged upon this Court by plaintiff or 


for the arguments he makes which could prevail only after 
complete denial or reversal of that policy. Any other 
interpretation would serve to nullify the protection of 
thousands of people who yearly cooperate with the police 
on a Conesdancian basis, and would consequently serve to 


hinder effective law enforcement. 


B 
THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
IN THE FACTS OF THIS CASE IN DECLINING TO ORDER 
THE UNITED STATES TO REVEAL THE IDENTITY OF THE 
CONFIDENTIAL INFORMANT. 

For the foregoing reasons, we submit that the individuals 
who gave the Federal Bureau of Investigation information and 
assistance during the course of its criminal investigation and 
under a pledge of secrecy were properly regarded by the Court 
below as confidential informants. We now show that the district 
court properly concluded that their identity was not to be 


ee fns. Supra, and associated text. See also: 
ogel v. Gruaz, 110 V.8. 311 (1884); Scher v. United States, 
JOSU.S. 251 (1938). aoe 


disclosed. This is because (1) in civil, as distinguished 
criminal, actions there is an absolute privilege against such 
disclosure; and (2) in any event, at the very least there is 
a conditional: privilege in this area and the district court 
did not abuse its discretion in applying it in the circumstances 
of this case. 

1. As this Court has pointed out, originally the 
privilege protecting the identity of an informant was deemed 
to be an absolute one. Westinghouse Electric Corp. v. City of 
Burlington, Vermont, supra, 122 U.S. App. D.C. 65, 351 F.2d 
762, 767-8, citing Vogel v. Gruaz, 110 U.S. 311 (1884) and In 
re Quarles and Butler, 158 U.S. 532 (1895). In Westinghouse, 
however, the Court held that, even with respect to civil 
actions, the privilege was rendered nonabsolute by Roviaro v. 
United States, supra. We submit that this holding should be 
reconsidered, particularly in light of the post-Roviaro decision 
in McCray v. Illinois, 380 U.S. 300 (1967). 

In the first place, Roviaro was a criminal case, whereas 


the Vogel case (which established an absolute privilege 


protecting the identity of Sa for this country) was a 
1 
civil action for defamation. Roviaro's language reflects 


oge se was cited as a viable privilege case in both 
oviaro, 353 U.S., at 59 and McCray, 386 U.S., at 309. 


that the decision was intended to be no broader than required 


by the facts of that case--a criminal action where the 
1 
informant was a participant in the crime charged and the 


identity of the informant was vital to the defense against the 


criminal charge: 


Where the disclosure of an informer's identity, or 
the contents of his communication, is relevant and 
helpful to the defense of an accused. . . [353 U.S., 
at 60-61.] 
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We believe that no fixed rule with respect to 
disclosure is justifiable.20 The problem is one 
that calls for balancing the public interest in 
protecting the flow of information against the 
individual's right to prepare his defense. Whether 
a proper balance renders nondisclosure erroneous 
must depend upon the particular circumstances of 
each case, taking into consideration the crime 
charged, the possible defenses, the possible 
Significance of the informer's testimony, and 
other relevant factors. [353 U.S., at 62.] 


Second, Roviaro can not properly be construed as govern- 
ing in a civil action since it was decided under the power of 
the Court to supervise the evidentiary rules for federal 
criminal trials. See McCray v. Illinois, supra, 386 U.S., 
at 311, 312. And, as the Court said in Reynolds v. United 
ie, Court spoke-of Roviaro se Timited to" ee eee 
informant was a participant in the crime charged. 

20/ On the other hand, with the absolutely minimal showing 
made here to justify disclosure, plaintiff is in effect 


asking this Court to rule that the identity of the informant 
must always be revealed in a civil action. 


States, 345 U.S. 1, 12 (1953), decided a scant four years 
before Roviaro, the rationale of criminal cases does not apply 
to civil actions: 


Respondents have cited us to those cases in 
the criminal field, where it has been held that 
the Government can invoke its evidentiary 
privileges only at the price of letting the 
defendant go free. The rationale of the criminal 
cases is that, since the Government which prosecutes 
an accused also has a duty to see that justice is done, 
it is unconscionable to allow it to undertake prosecu- 
tion and then invoke its governmental privileges to 
deprive the accused of anything which might be material 
to his defense. Such rationale has no application in 
a civil forum where the government is not the moving 
party, but is a defendant only on terms to which it 
has consented. 


Third, the Supreme Court itself has interpreted Roviaro 
as being limited to its facts. Rugendorf limited it to a 


situation where the informant was a participant in the crime 


charged. McCray, when it held that Roviaro considered only 


"one aspect of the informer's privilege" (386 U.S., at 309), 
footnoted Vogel (a civil absolute privilege case) as support 
for the proposition that the informer's privilege has "long 
been recognized in the federal judicial system." 

In short: 

(1) Roviaro ordered disclosure only in a situation where 
the informant himself participated in the alleged crime and, 
moreover, the Court there declined to formulate a general rule 
of disclosure even for the criminal cases to which the decision 
was limited; 

(2) Rugendorf and McCray confirm that Roviaro applies 
only in the sphere of criminal actions; and in McCray, the 


ae yk 


Court cited Vogel, an absolute privilege case, as a viable 
example of privilege; 

(3) Reynolds holds that the rationale of disclosure in 
criminal cases is inapplicable in a civil case. 

Accordingly, we submit that, notwithstanding Westinghouse, the 
Roviaro decision does not alter the rule of absolute privilege 
in civil cases such as this. 

2. If the Court agrees with the foregoing, its inquiry 
may terminate. If it disagrees, it must determine whether the 
district court abused its discretion in the balancing it drew 
under the principles enunciated in Roviaro. We submit that 
there was no such abuse of discretion for the following reasons. 

First, disclosure of the identity of confidential inform- 
ants is not generally compelled in civil actions. As the 
district court properly found, disclosure is generally ordered 
(4f it is at all) only where the privilege has already been 
found to have been waived or where someone seeks a remedy 
under such laws as the treble damage provision of the Sherman 
Anti-trust Act (15 U.S.C. 15) or under the Fair Labor Standards 
Act (29 U.S.C. 216) = (A. 70-74, 47 F.R.D., at 267-269). 


21/ Plaintiff argues that his attempt to vindicate his rights 
under the Constitution would qualify him for disclosure under 
this standard. However, in relation to plaintiff's case, the 
Constitution is not self-executing in terms of damages 

(Bivens v. Six Unknown Named A one of Fed. Bur. of Narcotics, 


409 F.2d 71 oLlorado, Es 
25 (1989) )- Thus, plaintire must rely Yee his common law 
allegations of invasion of privacy and trespass. 


Failing to come within those categories, plaintiff argues 


there is no rule preventing disclosure of the identity of 


confidential informants of the Federal Bureau of Investigation 
22/ 

(Brief of Appellant, pp. 31-2), that disclosure is ordered 

23 


where the circumstances warrant (Brief of Appellant, p. 35), 
and that disclosure has been Tals in a number of civil cases 
(Brief of Appellant, p. 35) But, basically, all three 
arguments miss the point of the district court's opinion. The 
focal point is that plaintiff cannot point to one single case 
involving an unsuccessful assertion of the informant's 
privilege which was not either a criminal action or a civil 
action involving a waiver or the enforcement of civil penalties. 
On the other hand, the list of civil cases in which 
disclosure of the identity of the informant was not ordered 


covers an extensive range of situations. Worthington v. 


22/ Plaintiff cites three cases in support of this contention. 

7S. ex rel. Coffey v. Fay, 234 F. Supp. 543 (S.D. N.Y., 1964) 
was a cr nal case directly within the rationale of Roviaro. 
Clark v. Pearson, 238 F. Supp. 495 (D. D.C., 1965) was a 
waiver case. In O'Neill v. United States, 79 F. Supp. 827 
(E.D. Pa., 1948) the privilege Claimed was that of the 


attorney's work product. None of the three cases is apposite 
here. 


23/ The four cases cited by plaintiff here are all criminal 
cases. 


24/ Plaintiff again cites four cases. Westinghouse is a waiver 
@nd a punitive case. Mitchell v. Bass, 252 Food B13 (C.A. 8, 1958) 
was a waiver case and involved executive privilege, not the 
informant's privilege. United States v. Swift & Co., 2h F.R.D. 
280 (N.D. Ill., 1959) was a punitive case and dealt with 
attorney's work product, not the informer's privilege. Clark 

v. Pearson, supra, 238 F. Supp. 495 was a waiver case. 
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25/ 
Scribner, 109 Mass. 487 (1872) (false misrepresentation and 


slander )s Stelloh v. Liban, 21 Wis.2d 119, 124 N.W.2d 101 
(1963) (false arrest and imprisonment); Foltz v. Moore 
McCormack Lines, 189 F.2d 537 (C.A. 2, 1951), cert. den. 342 
U.S. 271 (causing firing by malicious false representation); 
Vogel v. Gruaz, supra (defamation); Grogan v. United States, 
261 F.2d 86 (C.A. 5, 1958), cert. den. 359 U.S. O44 (forfeiture 


25/ As here, there was a conspiracy allegation in Worthington. 

Owever, the case was treated as one of false misrepresentation 
and slander. This is because conspiracy in a civil action adds 
nothing to the substantive tort alleged. See Rutkin v. Reinfeld, 
229 F.2d 248, 252 (C.A. 2, 1956), cert. den. 352 U.S. 847, where 
the court said: 


The damage for which recovery may be had in a civil 
action is not the conspiracy itself, but the injury 
to the plaintiff, produced by specific overt acts. 
{Citations omitted.] The charge of conspiracy in 

a civil action is merely the string whereby the 
plaintiff seeks to tie together those who, acting 
in concert, may be held responsible in damages for 
any overt act or acts. 


26/ There, the plaintiff endeavored to rely upon Roviaro to 
° oa informant's identity. The court said (1243 N.w.e2d, 
at 105): 


We hold the privilege of nondisclosure of 
identity applies to a civil suit for the same reason 
it exists in a criminal action. However, the exceptions 
which prevail in a criminal action do not i have as sound 
a basis in a civil suit. True, a man's purse is 
important, but his liberty and innocence command 
greater recognition on the scale when balancing the 
various elements of public policy ina given case. 
In exercising its discretion a trial court should 
not require the policeto breach a confidence upon 
which the information was given. 


of property); Lewis v. Roux Trucking Corporation, 226 N.Y.S. 70 
(1927) (wrongful death); Application of Langert, 173 N.Y.S.2d 
665 (1958), appeal dismissed 182 N.Y.S.2d 25 (1959) (defamation); 
Dellastatious v. Boyce, 152 Va. 368, 147 S.E. 267 (1929) 
(trespass and false arrest); Elrod v. Moss, 278 F. 123 

(C.A. 4, 1921) (illegal search, arrest and imprisonment); 
Takahoshi v. Hecht Co., 60 App. D.C. 176, 50 F.2d 326 (1931) 
(false arrest and imprisonment); In re Gurnsey's Petition, 223 


F. Supp. 359 (D. D.C., 1963) (wrongful discharge). Moreover, 


the privilege is stronger in a civil case. Bocchicchio v. 
2 
Curtis Publishing Co., 203 F. Supp. 403 (E.D. Pa., 1962). 


Thus, plaintiff has not shown that this is a civil case in 


27/ In this case, without a citation of Roviaro, the court held 
at Vogel created an absolute privilege for the identity of 
the informant and the information which he gave. Moreover, the 
information was known to relate only to the moral character of 

petitioner, and not to the violation of any law. 


28/ The court said (203 F. Supp., at 407): 


The Federal Courts have consistently indicated 
that the strength of this [informer's] privilege is 
greater in civil cases as this than in criminal cases 
such as Roviaro .. . where the informer had been a 
participant in the criminal act. 


The reason for such holdings is self-evident. Liberty, after 
all, outweighs the purse on the scale of values. Accordingly, 
a criminal defendant's interest in securing disclosure of the 
identity of an informant is greater per se because his liberty 
is at stake. The corollary is that é@ privilege against 
disclosure is therefore per se stronger in a civil case. 


which the privilege should be overturned. On the contrary, the 


weight of authority runs counter to the position argued by the 
plaintiff. 

There is a second reason why the district court did not 
abuse its discretion in upholding the privilege. Assuming 
Roviaro applies and the district court was required to 
balance the interests involved, the record clearly supports 
the determination of the court that the aiterssts in favor of 
non-disclosure clearly outweighed those in favor of disclosure. 

Special Agent Pennypacker, in his affidavit (A. 57-59) 
stated that he is the person who developed the informant, and 
that the informant gave him information and rendered assistance 
under a pledge of secrecy. Cartha D. DeLoach, Assistant to the 
Director, Federal Bureau of Investigation, in his affidavit (A. 
53-57) pointed to the importance of the informant generally 
in the work of the Federal Bureau of Investigation. John N. 
Mitchell, Attorney General of the United States, in his 
affidavit (A. 51-53)set forth the directions he and his 
predecessors had issued to Special Agent Pennypacker not to 
reveal the identity of the informant and noted the critical 
importance of informants in effective law enforcement. 

Plaintiff's attempt to counter this showing is unavailing 
against the strong policy reasons--grounded in the necessities 
of effective law enforcement--for not disclosing the identity 
of the confidential informant here. Plaintiff can point only to 
his need to obtain the information to assist his case against 
the Sheraton defendants. But, as the district court determined, 
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this needa is far outweighed by the considerations precluding 
disclosure. 

Insofar as plaintiff's claim for compensatory damages is 
concerned, as the court noted, that claim is cumulative. The 
reason is clear: if plaintiff does not now have a valid case 
against the United States (in view of the admissions which it 
has made), he plainly has no case against anyone. In short, the 
addition of the Sheraton defendants can not enhance any 
expectation that plaintiff might have respecting the recovery 
of compensatory damages. 

As to plaintiff's punitive damage claim, the court below 
held that his monetary interest in that claim, considered in 
the light of the circumstances of this case, was a relatively 
"minimal interest" (A. 78, 47 F.R.D., at 271), when compared 
with the rather vital interest present in Roviaro. Plaintiff 
does not, as ‘he cannot, show that the court struck an improper 
balance in this regard. 

Nor 4s there merit to plaintiff's argument that the United 


States should not be allowed to invoke the privilege in this 


ease because its conduct should be deemed to result in an 
2 


automatic waiver of the privilege. This argument is based on 


e/ Plaintifr seeks also to create his own false atmosphere. 

art of his contention here is based upon his unfounded assertion 
that the United States is not trying to uphold the privilege so 
much as it is trying to protect the Sheraton defendants. The 
district court, citing the decision of this Court in Westinghouse, 
concisely answered this argument (A. 79-80, 47 F.R.D., at BaSy. 

It noted that the benefit to the informant is only indirect, 
peripheral and incidental to the main interest to be safeguarded 
by upholding the privilege--the public interest in effective 

law enforcement. 
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a charge of a violation of plaintiff's Constitutional rights 
(Brief of Appellant, pp. 41-46). However, as noted above, the 
Constitution is not self-executing in terms of damages here and 
plaintiff must rely upon the common law allegations of invasion 
of privacy and trespass. See fn. 21 supra. 

In this connection, none of the eight cases cited by plain- 
tiff (Brief of Appellant, pp. 42-43) supports his theory that 


the government may be compelled to disclose information when 


its conduct is wrongful. Seven deal entirely with executive 
30 


privilege which is not at issue here. One of: the seven 

(Bank of Dearborn v. Saxon, 244 F. Supp. 394 (E.D. Mich., 1965)) 
specifically distinguished an informer's weeineee situation and 
did not order disclosure of the informant material to the other 
side. And in Zeiss, supra, the case referred to by plaintiff as 
containing an extensive analysis of the question yee 


no production of privileged material was ordered. 


3o/ Three of the eight cases (Carl Zeiss Stift v. V.E.B. 
rl Zeiss, Jena, 40 F.R.D. 31 ~ D.C., 3 Timken Roller 
Bearing Com v. United States, 38 F.R.D. 57 (N.D. Ohio, 1964 ) ; 
nite ates v. San Antonio Portland Cement Cai » 33 F.R.D. 
-D. Xots ed also ho e correct procedure to 
follow where privilege is asserted is for the court to view in 
camera what is asserted to be privileged. One of the three cases 
(Timken) specifically holds this as to informer's privilege 
material. Thus, in addition to not sustaining plaintiff's 
claim here , these three cases are additional authority against 
plaintiff's argument that the in camera inspection in this case 
was improper. See Section I C, infra. 


3 The court in Zeiss even gave great weight the judgment of 

e Attorney General "as to the impact of the production sought 
upon the public interest" (40 F.R.D., at 327), something which 
plaintiff contends this Court should not do. As footnote 
authority for this holding, the court refers to the decision in 


Capitol Vend Co. v. Baker, 35 F.R.D. 510 (D. D.C., 1964), a 
Case in rick Plaintiff here was a named defendant. 


= 7S = 


Finally, we see no substance to plaintiff's argument based 
upon what he calls the imperative of judicial integrity. First, 
it is merely another facet of his Constitutional rights argu- 
ment, rights which, as already shown, cannot be vindicated in 
this action except as common law torts. Second, plaintiff tries 
to equate the exclusionary rule of Weeks v. United States, 232 
U.S. 383 (1914) with what he hopes will be the "deterrent" rule 
announced in this case, without ever showing how the deterrent 
would be effective as to informants who knew nothing of the 
eavesdropping. However, the Constitution is a shield, not a 
sword. And,’ notwithstanding his disavowal, plaintiff really 
desires to place all the burden of the informing on the inform- 
ant who, as in this case, may be completely ignorant of the 
facts of what the police are doing. He would force the 
informant to decide unaided whether what information he gives 
is of the violation of a crime, and thus to determine unaided 


whether there has been a crime. He would prevent anyone 


from giving any type of secret assistance to the police, 


because assistance is not informing and there would thus be 
no reason for secrecy. Third, as the court noted in Carl Zeiss 
Stiftung v. V.E.B. Carl Zeiss, Jena, supra, 40 F.R.D. 318, 328: 
The basic fallacy in the claimants! approach 
results from the fact that they endeavor to exploit 
what they consider to be the weaknesses in the Gov- 
ernment's case without making any real case of their 
own. 
Fourth, the plaintiff assumes that the governmental conduct to 
which he objects continues unabated to this day. This assump- 
tion is wholly without foundation; any eavesdropping in an 


ok 


investigation such as the one involved here in which the United 


States is involved today is sanctioned under 18 U.S.C. 2516. 
Hence, there is nothing to deter. 

Thus, the district court's determination in the facts of 
this case not to compel disclosure of the identity of the 
informant was proper for two separate reasons: (1) contrary 
to the determination of the district court, identity of an 
informant is absolutely privileged in a civil case; or (2) the 
district court correctly upheld a conditional privilege for 
the identity of the informant here because ateciosure has not 
been compelled previously in a civil case of this type and 
because, after a balancing of the interests of the parties in 
the matter, the interests in favor of non-disclosure are 


paramount. 


Cc 
THE DISTRICT COURT DID NOT ABUSE ITS DISCRE- 
TION IN NOT HOLDING AN EVIDENTIARY HEARING 
CONCERNING THE ROLE OF THE INFORMANT AND ps 
CIRCUMSTANCES SURROUNDING HIS USE. 

We have shown above that the district court aia not abuse 
its discretion in concluding that the identity of the con- 
fidential informant here involved was entitled to protection. 
We now demonstrate that the district court was further correct 
in determining that (1) the disclosure of the role of the 
informant or the circumstances surrounding his utilization 


would tend to reveal his identity; and (2) no evidentiary 


hearing was required on that question. 
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1. In the court below, plaintiff contended that there 
were numerous questions which could be propounded and answered 
without disclosing the identity of the informant. Specifically, 
plaintiff pointed to the ten questions which are set forth in 
full in his brief in this Court (pp. 5-6). These questions 
related essentially to whether the informant was employed by 
the Sheraton-Carlton Hotel, what he did and the circumstances 
in which he was called upon to act. 

The district court properly rejected this position. As 
this Court held in Westinghouse Electric Corp. v. City of 
Burlington, Vermont, supra, 351 F.2d,at 768, under Roviaro 
the informer's privilege extends to anything which would 
"tend to reveal" his identity. And there can be doubt that, 
for example, the disclosure of the employer of the informant 
would tend to identify him. 


Moreover, all of the documents in the Federal Bureau of 


Investigation files relating to the informant were examined by 


the district court in camera. The court specifically found 
that disclosure of that information would "tend to identify 

the informant" (A. 86, 47 F.R.D. at 275). A list of these 
documents is in the possession of the Clerk of this Court 

under seal and the documents themselves will be made available 
for in camera inspection by the Court upon its request and 
under an appropriate protective order. We think that, should 
this Court choose to make its own in camera examination, it 

will likewise conclude that the information contained in the 
documents--information to which resort would have to be made in 


- 26 - 


answering plaintiff's questions--would identify the informant. 


2. Plaintiff's contention that there should have been an 
evidentiary hearing on the question of the privilege should be 
rejected for two reasons: (a) The issue is not properly before 
this Court; and (b) The district court was required to hold an 
in camera hearing. 

a. The district court's order compelling in camera 
production was entered on June 6, 1969 (A. 60-61). Plaintiff 
then filed a motion to modify that order on June 19, 1969 (A. 
61-63). The response of the United States was filed on 
June 25, 1969, and oral argument was held on June 27, 1969. 
The district court's order denying the motion to modify was 
issued on June 30, 1969 (A. 63). No attempt was made by 
plaintiff to have the district court certify its order for 
interlocutory appeal under 28 U.S.C. 1292(b). Thus , the 
order for in camera production has not been certified for 
interlocutory appeal by the district court, unless it is 
somehow embraced within the certification entered by the 
district court on August 11, 1969. The United States submits 
that it is not and could not have been so included. 

This Court has held that 28 U.S.C. 1292(b) specifically 
requires that an order be certified by the district court 
before an interlocutory appeal may be taken. Courembis v. 
Independence Avenue Drug Fair, Inc., 115 U.S. App. D.C. 67, 
316 F.24 658 (1963). What the district court certified here 
was its decision of July 24, 1969. That decision did not 
grant the in camera hearing of which plaintiff now complains. 
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It merely set forth the district court's determination of the 
issues before it after it had held an in camera hearing. The 
entire purpose that would have been served by an appeal of 
the order for an in camera review was vitiated by that review 
having been held. Thus, the district court's order for in 
camera production could not have been certified under its 
order of August 11, 1969. 

b. In any event, the district court, having declined to 
recognize an absolute privilege protecting the identity of 
confidential informants from disclosure, was required to hold 
an in camera review. The reason is obvious: any other type 
of review would have destroyed the privilege in the course of 
the review. 

To support his contention that the district court erred 


in holding an in camera review, plaintiff cites four cases. 


Roviaro v. United States, supra; Westinghouse Electric Corp. 
v. City of Burlington, Vermont, supra; United States v. 


Reynolds, supra; Boeing Airplane Company v. Coggeshell, 108 
U.S. App. D.C. 106, 280 F.2d 654 (1960). However, not one of 


the four cases supports the plaintiff's position here, and, in 
fact, each fully sustains,indeed requires, the action taken by 
the district court. Roviaro specifically intimates that the 
question of the informer's privilege should be submitted to 
the court in camera. Roviaro was recently reaffirmed in this 


regard by Alderman v. United States, 394 U.S. 165, 183 fn. 14 


(1969). This Court's decision in Westinghouse similarly 


indicates that the documents involved in a claim of informant's 
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privilege should be submitted to the court in camera (351 F.2d 
at 770). Indeed, Westinghouse cited Machin v. enaeree 114 U.S. 
App. D.C. 335, 316 F.2d 336, cert. den. 375 U.S. 896 (1963) 
which likewise provides for in camera inspection by the court. 
Reynolds, an executive privilege case, is also support for the 
in camera procedure followed here. Reynolds even indicates 
that where there is a sufficiently strong showing of privilege 
by the United States, a court may accept the claim of privilege 
even without an in camera inspection. And in Boeing, another 
executive privilege case, with facts far different than this 
action, the court specifically differentiated the situation 
there from the informer's privilege situation (280 F.2d, at 
661) = 


In short, the matter at hand is one of privilege. To 


give evidence relative to it would destroy it in the process 
of determining whether to uphold it. It is, therefore, no 
surprise that the court's have consistently held that claims 
of informer's privilege are to be resolved on the basis of 
an in camera inspection of the material sought. 
II | 
THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
IN HOLDING THAT THE PLAINTIFF HAD FAILED TO 


SHOW GOOD CAUSE FOR THE PRODUCTION OF CERTAIN 
DOCUMENTS. 


/ In support of that differentiation, Boeing cites the two 
absolute privilege decisions of the Supreme Court in the 
informer's privilege field: Vogel v. Gruaz, supra; In re 
Quarles and Butler, supra. 
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In addition to barring discovery of those documents which 
4t concluded were covered by the informer's privilege, the 
district court held that plaintiff had not shown good cause 
for the production of certain other documents sought under 
Rule 24 of the Federal Rules of Civil Procedure. In this 
Court, plaintiff attacks this holding with reference to those 
documents pertaining to the removal of the listening device. 
For two separate reasons, this Court should not disturb 
the holding below. 

1. This issue is not properly before the Court at this 
time. The reason is that the petition for leave to take the 
interlocutory appeal did not allude to the question, let alone 
make a showing that it was appropriate for consideration 
before the final disposition of the litigation. 

An interlocutory appeal is permitted only when the district 
court certifies that its ". . . order involves a controlling 
question of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from the 
order may materially advance the ultimate termination of the 
litigation. . ." 28 U.S.C. 1292(b); Cf: Courembis v. Independence 
Avenue Drug Fair, Inc., supra, 115 U.S. App. D.C. 7, 316 F.2d 
658 (1963). i Implicitly, the cited statutory provision portends 
that the issues must be designated clearly. Sass v. District 


of Columbia, 114 U.S. App. D.C. 365, 316 F.2a 366 (1963); 


United States Rubber Company v. Wright, 359 F.2d 784 (C.A. 9, 
1966); In re Heddendorf, 263 F.2d 887 (C.A. 1, 1959). In 


addition, Rule 5(b), Federal Rules of Appellate Procedure 
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specifically provides that a petition under 28 U.S.C. 1292(b) 
must contain ". . . a statement of the question itself; and 
a statement of the reasons why a substantial basis exists for 
a difference of opinion on the question and why an immediate 
appeal may ultimately advance the termination of the litiga- 


tion." 


Not only did plaintiff fail to raise the issue in his 


petition but, in addition, he has not shown (as he cannot) 
that there is involved in that issue a controlling question of 
law which should be passed on in an interlocutory appeal. 
Accordingly, the Court should not even consider the matter. 

2. In any event, it is manifest that the district court's 
determination on this issue is entirely correct and proper. 
Basically, what the district court found was that plaintiff 
had neither alleged a sufficient need nor made a sufficient 
showing as to why he needed additional discovery from the 
United States in light of the facts already disclosed by it 
(A. 84, 47 F.R.D., at 274-5). Plaintiff's one response was 
that it was error to deny him production of documents dealing 
with the actual physical removal of the listening device on 
the ground that if the device had been left in place, even 
though unused, there would have been a continuing trespass 


33/ 
and invasion of privacy (Brief of Appellant, Pp. 46-48) . 


3/ The complete list of the documents which plaintiff sought 
S$ set forth in the opinion of the district court (A. 81-82; 
47 F.R.D., at 273). Apparently plaintiff recognizes the 


propriety of the ruling made as to the rest of the documents 
since he has not sought to appeal it as to those other documents. 


== 


Plaintiff's argument seeks to conceal the realities of 
the posture of his case. His interest in the trespass is a 
technical one only. This is apparent from one of the recent 


leading cases dealing with such surveillances. In Fowler v. 


Southern Bell Telephone & Telegraph Company, 343 F.2d 150, 156 
(C.A. 5, 1965) the court said: 


In the light of this general rule it is our view, 

and we believe the Georgia courts would hold, that 
tapping a telephone amounts to an intrusion upon 
plaintiff's solitude as to which no publication 

of the overheard information is necessary. We 

do not believe the Georgia courts would grant 
recovery in the absence of publication for planting 

a listening device in plaintiff's room, McDaniel v. 
Atlanta Coca-Cola Bottling Co., supra [60 Ga. App. 92, 
2 S.E.2a 810 (1939)] yet deny recovery for tapping 
plaintiff's phone. The two situations involve 
essentially identical invasions of plaintiff's 
interests: the unauthorized, surreptitious eaves- 
dropping on private conversations. The former situa- 
tion, of course, involves a technical trespass, but 


the tortious injury arises from the eavesdropping, 
not from the trespass. (Emphasis supplied -)au7 


As is also apparent from Fowler, the invasion of privacy 


arises from the eavesdropping, and not (as plaintiff contends) 
simply from the presence of a listening device. 

The district court, as already noted, has properly held 
that the United States has made as complete a disclosure as 
possible concerning the eavesdropping involved here in response 
BLY Fowler also rejected an effort to distinguish McDaniel on 

e ground that McDaniel was decided on the basis of a G@orgia 
eavesdropping statute. The court said: "However, the tort 


there [McDaniel] was treated as arising from the right of 
privacy.” 343 F.2d, at 155-6. 


to the allegations and questions presented by plaintiff. 
The only exception is the privileged identity of confiden- 
tial informants. The United States has made a full dis- 
closure concerning the circumstances of the installation, 
operation, monitoring and termination of the eavesdropping. 
It has turned over to plaintiff all transcriptions and 
writings made from the eavesdropping. It has held back 
nothing in that regard. In a very real sense, the 

United States has revealed and produced plaintiff's 

case for him. Certainly, the district court did not 

abuse its discretion, under these circumstances, in 


holding that plaintiff had in effect failed to show that 


good cause required by Rule 34, Federal Rules of Civil 


Procedure, for the production of documents relative to 


the removal of the listening device. 


CONCLUSION 
For the foregoing reasons it is respectfully submitted” 
that the order of the district court should be affirmed. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


The Meaning of the Term Informer In the Informer’s 
Privilege 
In its brief the Government refers repeatedly to 


“informants”, “confidential informants”, and the “infor- 


mant’s privilege”, but never to informers, Indeed, it 


would appear the Government has stricken the word “in- 


former” from its vocabulary. 


However, the question at issue in this case is not whether 
persons connected with the Sheraton Carlton Hotel who 
assisted the Government in its eavesdropping os plaintiff's 
suite were acting as informants but whether those persons 
were acting as inion a! The reason is simple - there 
is a difference between an informer and an eee ants and 
there is an evidentiary privilege which applies only to 
informers, not to informants. | 


The difference between informers and! informants 


is clearly stated in Webster’s New International Dictionary, 


Second Edition, 1952, at page 1276 under the word “in- 


formant”, as follows: 


“An INFORMANT is one who gives informa- 
tion of whatever sort; and INFORMER is one 
who informs against another by way of accusa- 
tion or complaint, ” ; 


It is the accusatory nature of what the informer does, the 
furnishing of information of violations of law as the 


Supreme Court put it in Roviaro v. United States, 353 U.S. 


1 
4 It should be noted that the question before the Court 
is whether the district court’s ruling on a matter of law 
was correct or in error, not as the Government attempts 
to frame the question, whether there was an abuse of 
discretion by the district court. 


53, 59 (1957), which distinguishes him from a mere informant 
and leads the law to create a conditional evidentiary privilege 
to protect his identity under certain circumstances. 

As the plaintiff has shown, the informer's privilege 
as it has existed heretofore does not apply to the persons 
connected with the hotel because a person assisting in electronic 
eavesdropping is not informing. Whether a person assisting in 
electronic eavesdropping should be classified as an informant 
is immaterial to this case, for there is no informant’s 
privilege in the law. 

It is noteworthy that the Government makes no at- 
tempt to support the theory advanced in the district court’s 


opinion that although the informer’s privilege was narrowly 


drawn in Roviaro to apply only to persons who furnish in- 


formation of violations of law, it has been broadly inter- 
preted by the courts to apply to anyone who cooperates with 
or assists a law enforcement agency. By its silence on 
this point the Government effectively concedes that there is 
no support whatever in the cases for the district court’s _ 
position, Instead of attempting to shore up the district 
court’s shaky theory for bringing those who assist in 


eavesdropping under the traditional informer’s privilege, 


the Government now frankly asks this Court to create a new 
evidentiary privilege for it, an informant’s privilege, on 
the basis of what the Government refers to as “policy con- 
siderations. ” (Brief for Appellee, p.8) As indicated 
previously, the plaintiff submits that if ever piece was a 
case where the courts should not create a evr privilege 
for the Government, it is this case where the ovement 
intentionally and deliberately undertook to viele the 
Constitutional rights of the plaintiff, | 

Apart from general statements in several cases 
about the informer’s privilege which could copie to almost 
any aspect of law enforcement, i.e., “for the Donel of the 
general public”, “a vital part of society's defensive 
arsenal”, “effective law enforcement” (Brief for Appellee, 
pp.8-9) the Government apparently relies upon a passage 
from In re Quarles and Butler, 158 U.S. 532, 535 (1894),as 
the chief support for its new privilege. However, even in 
this passage the Supreme Court does not say what the Govern- 
ment would have it say. Although there are references to 
several duties of the citizen, “to assist in prosecuting, 


and in securing the punishment of any breach of the peace”, 


and “to act as part of the posse comitatus in upholding the 


laws of his country,” it is only “such information”, i.e. 


the communicating of “any information which he had of the 


commission of an offence (sic) against those laws” which 


is said to be a “privileged and confidential communication”. 
158 U.S. at 535-6, (emphasis added). While In:re Quarles 
and Butler, supra, states that a citizen has a number of . 
duties where law enforcement is concerned, which no one 
would dispute, the only activity which is stated to be 
privileged is the furnishing of information of violations 
of law, which is the traditional informer’s privilege, thus 
In re Quarles and Butler, supra, does not support the 
Government's new claim of privilege. 

| The plaintiff is not interested in engaging ina 
discussion with the Government as to the merits of its 
abstract theory that persons who assist or give informa- 
tion to the FBI in the course of a criminal investigation 
should have their identities protected from disclosure. 
That is simply not the question at issue here. Plaintiff's 
inquiry is not directed at the identity of persons who 
gave information about him to the FBI, it is directed to 
the identity of persons who assisted in the invasion of his 


privacy. 


The Government misstates plaintiff's position with 
respect to the “decoy” type cases, Roviaro, supra, Gilmore v. 
United States, 256 F.2d 565 (5 Cir. 1958); United States v. 
Conforti, 200 F. 2d 365 (7 Cir., 1952); and Wilson v. United 
States, 59 F.2d 390 (3 Cir. 1932). The plaintiff did not 
contend that the giving of assistance in addition to providing 
information of violations of law “precludes” the characterizing 
of a person as an informer, nor is there any reason for such 
a contention. Plaintiff contends quite simply that informing 
is furnishing information of violations of law, ‘and that one 
who furnishes such information is an emo one who does 
not is not an informer. 

Plaintiff further contends that in no case has any 


person who did not furnish information of violations of law 


ever been held to be an informer, the Government in its brief 


does not dispute this contention or cite a single case to the 
contrary. 

Plaintiff then went further and pointed out that even 
if the persons involved in this case are aeeea informers, 
the decoy cases stand for the proposition that the informer’s 
privilege should not apply where the alleged informer was 


a participant in the very events at issue before the court. 


‘The Government is correct in its statement that the 
plaintiff rejects out of hand the Government’s claims of 
support in public policy for its position inthis case. These 
claims by the Government usually take the form of references 


to the public interest in “effective law enforcement, " or the 
like. However, what is at issue in this case is an invasion of 
plaintiff’s privacy and a violation of his constitutional rights. 
Rather than describe such activity as “effective law enforce- 
ment” it would seem more accurate to describe it simply as 
law breaking. When that is done much of the confused 
thinking indulged in by the Government evaporates into the thin 
air from whence it came. 

‘There is neither precedent in law nor a basis in 
reason or policy for the courts to extend the informer’s 
privilege to persons involved in electronic eavesdropping, and 


there is certainly no reason for the creation of a new 


evidentiary privilege in this case. As was said in Timken 


Roller Bearing Company v. United States, 38 F.R.D. 57, 64 


(N. D. Ohio, 1964) 


“the traditional privileges have been 
established only after generations of jurists 
‘and/or legislators have recognized a social 
iinterest greater than a fully informed search 
for truth. ” 


What is needed in the area of electronic eavesdropping by 


the Federal Government and those who assist it is nota 
new privilege but “a fully informed search for truth. “e 
Applying the law to the facts of this case 

The Government’s contention that the district 
court did not err “in the facts of this case” in declining 
to order the Government to reveal the identity of the 
persons who assisted in the electronic eavesdropping is 
without substance because the facts of this case are not 
inthe record, The Government attempts to avoid the 
thrust of the Roviaro requirement of a balancing based 
on the facts of the particular case by the eiatnietine the 
privilege is absolute in civil cases, which is patently un- 
tenable. 

The court is asked to overrule its aacketon in 
Westinghouse Electric Corp. v. City of Burlingt on, Vermont, 
122 U.S. App. D.C. 65,351 F.2d 762 (1965), but the Govern- 
ment does not cite a single case in support of its absolute- 
in-civil-cases position. Intruth, no court Bae! held that 
Roviaro does not apply in civil cases, that is, it has been 
held, in every civil case in which the question has been 


raised, that Roviaro applies and the informer’s privilege 


is no longer absolute. See, e.g., in addition to Westinghouse, 
supra, Mitchell v. Bass,252 F.2d 513 (8 Cir. 1958); Mitchell 
v. Roma, 265 F2d 633 (3 Cir. 1959); Mannefrid v. Teegarden, 
23 F.R.D.173 (S.D.N. Y., 1959); United States v. Swift & Co., 
24 F.R.D. 280 (N.D. Il. 1959); Clark v. Pearson, 238 F. 
Supp. 495 (D. D.C. 1965); Bocchicchio v. Curtis Publishing Co., 
203 F. Supp. 403 (E. D. Pa., 1962). 

The Government attempts to construe Roviaro narrowly 


and to limit it to the particular fact situation there at issue 


but the Supreme Court in Roviaro has consistently been inter- 


preted by the courts as addressing itself to the informer's 
privilege as such and changing it from an absolute to a limited 
privilege. See the cases cited above. Although the Government 
asks the court to overrule Westinghouse, it does not address 
itself to the grounds on which this court based its decision in 
that case, nor is there any claim that the experience under 
the rule in that case has been such as to require the court 

to reconsider the ruling there made. In short, the only 
reason for asking that Westinghouse be overruled is that 

the Government's absolute refusal to make any disclosure 

at all about this eavesdropping is incompatible with the 


law of this circuit as stated in Westinghouse. 
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When it turns to the district court's purported balancing 
of factors, the Government is on no stronger oars The 
“categories” of cases to which the court and the Govennent 
attempt to limit disclosure in civil cases were eee by 
the Government for purposes of this case, and adopted by 
the district court only after his in camera mecertion of the 
evidence, to justify his refusal to permit oie into the 
facts of the case. What this categorizing amounts toisa 
resurrection of the old absolute privilege theory for 
purposes of this case. It is directly contrary to the teach- 


ing of Roviaro and Westinghouse that the decision is to de- 


pend on the particular circumstances of each case. 


Most of the cases cited by the Government for the “wide 


range of civil cases in which disclosure has been denied” 
are inapplicable on their face for they predate Roviaro 
and were decided under the old absolute privilege theory. 
The remaining cases hardly support a claim to the “weight 
of authority”, e.g., Grogan v. United States, 261 F2d 86 
(5 Cir. , 1958),is irrelevant, for the identity of the 


informer was not even sought in that case. Thére is no 


indication that Roviaro was even brought to the attention 


ll 


of the court in In re Gurnsey’s Petition, 223 F. Supp. 359 


(D. D. C. 1963),and the law in this circuit was developed further, 
and to the.contrary, by this court in Westinghouse a few years 
later. The other cases quite properly were decided on their 
own particular facts, not on the weight of authority. For example, 
in Bocchicchio v. Curtis Publishing Co., 203 F. Supp. 403 
(E.D. Pa. 1962), a case where the information furnished by 
the informer had been disclosed, the court stated 

“The identity of the source of the information, 

as opposed to its accuracy, was not relevant 

on either issue, nor was the disclosure of 

this identity on the third day of the trial 

‘essential to a fair determination of the issues. '” 

203 F. Supp. at 407. 

Such cases are hardly applicable here. The only “factors” 
in this case to which the Government can point to oppose 
disclosure are general considerations which exist in every 
case where the privilege is claimed, i.e., the importance of 
informers or informants in the work of the FBI. The sugges- 
tion that the informers did not have knowledge of the eaves- 
dropping is not supported by evidence inthe record. Mr. 
Pennypacker's affidavit does not indicate that the person 
discussed was connected with the hotel or was the only 


person connected with the hotel who was involved in the 


eavesdropping. What knowledge such a person had would 
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seem to depend on what he did and the ccometances sur- 
rounding his use, not on Mr. Pennypacker’s self serving 
conclusions as to his knowledge. Moreover, since cross-examina- 
tion of Mr. Pennypacker about this affidavit was not permitted, 
the contents of the affidavit are not properly in evidence. 

The Government’s assertion that the Constitution is 
not self executing in terms of damages conveniently misses 
the point of plaintiff's argument that the imperative of 
judicial integrity requires the court to deny the eccatage here. 
Surely where the activities of Government officials and agents 


are at issue in a case the courts are not required to blind 


themselves to the fact that those activities were in violation 


of the individual’s Constitutional rights. 
Moreover, the fact that the Constitution is not self 
executing in terms of damages is all the more reason for the 


courts to be alert for and to adopt methods of deterring and 


preventing violations of the Constitution. See Bivens v. 


Six Unknown Named Agents of Fed. Bur. of Narcotics, 409 


F.2d 718, 725 (2 Cir. 1969), and as plaintiff has shown, re- 


quiring disclosure of the identity of the persons who assisted 
in the electronic eavesdropping in this case may well 


prevent future violations of the Constitution where Government 


agents require the assistance of private parties. Sucha rule 
will not deter cooperation with legitimate law enforcement 
efforts, for if the agents have a warrant or a court order 
authorizing their eavesdropping, persons assisting them will 
presumably be immune from civil liability just as the agents 
are under the Omnibus Crime Control and Safe Streets 
Act of 1968, 18 U.S.C. 2516. 

The assertion that the cases do not support the 
denial of a privilege where the Government’s activities are 
wrongful is mistaken. For example, in Singer Sewin 


Machine Co. v. N.L.R.B., 329 F.2d 200, 208 (4 Cir. , 1964), 


the court stated that “where a prima facie case of mis- 


conduct is shown, justice requires” that a privilege be 
denied. The anomoly of the Government, which has grossly 
invaded plaintiff's privacy, seeking a privilege to protect 
the privacy of its own records and information concerning 
this event, is highlighted by the following passage from 
Bank of Dearborn v. Saxon,244 F, Supp. 394, 402 (E.D. 
Mich. 1965), where the privacy referred to is that of the 
Government: 


“This question cannot be resolved in the 
abstract. The merits of the particular 
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“matter before the court must be considered, 
the necessity of disclosure weighed against 

the need for privacy in the light of the ¢ircum- 
stances disclosed, Here we have a claim of 
subterfuge, of sham, of the use of devices 
bordering on fraud whereby, it is alleged, the 
Comptroller’s office sought to cloak an illegal 
act in the habiliments of legal propriety and 
good faith. It is asserted that the device 
employed is so patently an evasion of dur law 
that the files themselves cannot fail to dis- 
close it. A prima facie case was, in fact, made 
out early in our proceedings. At times circum- 
stances are such as to challenge the conscience 
of the Chancellor. ” 


The privilege was denied. 

Even if there were no precedent for such a rule, how- 
ever, the very policy considerations which underite the grant 
of evidentiary privileges to the Government would require 
its adoption. Such privileges are granted because of the 
presumption, most often valid, that the Government acts in 
the public interest. Where the actions of the Government are 
intentionally and directly contrary to the Constitution, they are 
not and cannot be in the public interest, and in the absence of 
any national security considerations or military secrets, they 
cannot be cloaked in the protective covering of an evidentiary 


privilege. 


Due Process and the Court’s In Camera Recep tion of 


Evidence 
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Before reaching the Government's contentions on the 
question of due process, it should be noted that nowhere in its 
brief does the Government even attempt to address itself to 
what is at the heart of plaintiff’s position on this question - 
his right to cross examination of the Government’s witnesses. 
This is not surprising to the plaintiff, for the brief in this 
court is the third occasion on which the plaintiff has argued 
that he has been deprived of his right of cross nooner. = 
and neither the district court nor the Government has yet ventured 
to even discuss the question, or acknowledge that the point 
has been raised. 

‘In addition, the Government does not deny, for it 
cannot, that the district court’s in camera examination of 
documents constituted a reception of evidence on an evi- 
dentiary question at issue before the court out of the presence 
of the plaintiff, and that the district court’s decision that the 


informer’s privilege applied here was based on the informa- 


2! one question was previously raised in the district court 
in plaintiff's motion to modify the court order for in camera 
proceedings, and in plaintiff's petition for immediate 
appeal in this court, 
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tion contained in those documents. In short, what the Govern- 


ment does not say on the question of due process is of far 
more significance than what it does say. The'claim that 
the question of due process is not properly before this Court 
is mistaken. 

While plaintiff objected to any in camera examination 
of documents by the court because he saw no reason for such 
an examination and because he believed that many of the 
documents were irrelevant and might be gravely prejudicial to 
him, all the parties and the court recognized that an eviden- 
tiary hearing could be held after the court’s in camera examina- 
tion as well as before. Thus the objection to es pro- 
ceedings as such was not based on due process grounds. In fact, 
the plaintiff acknowledged that it would be proper for the court 
to determine the identity of the alleged eormen in camera, 
in order to be able to rule at an evidentiary hearing whether 
answers to particular questions would disclose his identity. 

It is not plaintiff's contention that he _ denied due 
process by the court’s in camera examination of documents 
but by the courts'’s in camera reception of evidence. What 


deprived the plaintiff of due process of law was the fact 


that the court, having viewed the Government's documents 
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in camera, immediately decided the question at issue before it 
on the basis of the information contained in those documents, 
instead of giving the plaintiff an opportunity to cross examine 
the Government's witnesses who were testifying through those 


documents. 


‘An interlocutory appeal from the district court’s 


order of June 6, 1969, authorizing the Government to submit 
its documents for in camera examination, would not have 
raised the question of the propriety of the district court’s 
basing a decision on the documents viewed in camera, since the 
court had not done so at that time. The result of the in camera 
examination of documents could have been and plaintiff submits 
it should have been, an order that the Government turn over 
the documents with the identity of the informer or informers 
deleted. A hearing could then have been held on the question 
whether the identity of those persons should be disclosed. It 
was the court’s failure to do this, rather than his viewing of 
the documents in camera which deprived the plaintiff of 
due process. 

Furthermore, even if the above were not the case, 
the decision to view the documents in camera was part 


and parcel of the court's decision on the motion to compel 
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answers to questions which was then pending before him, and 
which is now before this court. It makes no pense and serves 
no purpose to compartmentalize the mrocecdites in the district 
court to the extent that the procedures employed by the 
court in reachingits decision are not reviewable in passing on 
the propriety or correctness of the decision eae 

The Government's second contention, that the court 
was required to hold an in camera hearing, does not go to the 


question at issue and has already been disposed of. As 


explained above, it is not the fact that an in ¢amera examina- 


tion of documents was held which denied the plaintiff due 


process, but that the decision was based on secret review of 
secret evidence. 

In addition, the reference to Roviaxps Westinghouse, 
and the other cases cited as requiring in camera proceedings 
do not support what was done in this case. In Roviaro for 
example, as in every other informer’s privilege case, the 
facts and circumstances surrounding the use of the informer 
and the details as to the role played by the informer were 
disclosed. Whenthe court in Roviaro speaks of in camera 


proceedings it was only with respect to the identity of the 


informer, for that was all that was claimed to be privileged 
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and that was all that was kept from the opposing party. 

The plaintiff has not denied the court’s right to determine 

in camera the identity of the persons in question in this case. 
However, plaintiff has found no precedent and the Government 
cites none for the in camera proceedings here, where the 
court viewed all the Government’s evidence in camera and 
ruled on the question whether the informer’s privilege should 


apply on the basis of that in camera reception of evidence, 


Plaintiff submits that neither Roviaro nor Westinghouse, 


nor any other case authorizes the manner of proceeding 
followed by the district court in this case, and that 
Greene v. McElroy, 360 U. S. 474 (1959), and the other 


cases cited in plaintiff's brief prohibit such a proceeding. 


Removal of the Microphone 


The question of the propriety of the district court’s denial 
of discovery as to when the microphone was removed from the wall 
of plaintiff’s suite is properly before the Court on this appeal, for 
the order of the court denying such discovery is the order from 
which appeal has been taken. It is true that for immediate review 
of an interlocutory order under 28 U.S.C. § 1292(b) there must be 
a certification by the district court that the onto contains a control- 
ling question of law, which was done in this case, and that the Court 
of Appeals must grant the appeal, which this Court has done. How- 
ever, itis the order that is appealed from, and sieve is no suggestion 
in § 1292(b) that once the order is before the Court of Appeals, the 
scope of that Court’s review is limited to the substantial question of 
law presented. Neither is there any precedent for such a view, and 
the Government cites none. 


Surely the Court has the right and obligation to correct 


error in a lower court decision properly before it for interlocutory 


review, whether the particular error in question involves a control- 
ling question of law or a major issue of fact peculiar to the unique 
circumstances of the case. 

The suggestion that the scope of the Court’s review should be 
controlled by what a party claims to be the controlling questions of 


law in its petition for immediate appeal is not worthy of consideration, 


for it is obvious that parties seeking interlocutory appeal would 

simply designate every issue in a case a controlling question of 

law in order to get them all before the court if the appeal is granted. 
Plaintiff submits that the scope of review of the district court’s 

order is within the discretion of the Court, and that a better view of 

an appeal under § 1292(b) is that stated by the Fifth Circuit in 

Hadjipateras v. Pacifica, S.A., 290 F.2d 697, 702-703 (5 Cir., 1961): 


“[T]here are occasions which defy precise delineation 
or description in which as a practical matter orderly 
administration is frsutrated by the necessity of a waste 
of precious judicial time while the case grinds through 
to a final judgment as the sole medium through which to 
test the correctness of some isolated identifiable point 
of fact, of law, of substance or procedure, upon which 
in a realistic way the whole case or defense will turn. 
The amendment was to give to the appellate machinery 
of § 1291 through § 1294 a considerable flexibility 
operating under the immediate, sole and broad control 
of Judges so that within reasonable limits disadvantages 
of piecemeal and final judgment appeals might both be 
avoided. It is that general approach rather than the use 
of handy modifiers--which may turn out to be Shibboleths-- 
that should guide us in its application and in determining 
whether the procedure specified has been substantially 
satisfied.” (Footnotes omitted. ) 


The Court should reverse the district court’s ruling on the 
question of when the microphone was removed from the wall of 
plaintiff’s suite. In the Solicitor General’s Supplemental Memorandum 


to the Supreme Court concerning this eavesdropping it was stated at 


page 2: “The installation was removed and the monitoring was termi- 


nated on April 25, 1963.” However, during the examination of the 
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agents involved at the hearing before the plaintiff’s second trial 
for tax evasion, and in the depositions in this case, evidence has 
come to light which indicates that the microphone may not have 
been removed on April 25, 1963. Mr. Dene packers testimony. 
raises the following questions: 
1. When was the microphone removed? | 
2. If it was left in place after April 25, 1963, why was 
it left in place? : 
If it was left in place was it reactivated at a later 
date? i 
If it was reactivated at a later date, what was over- 


heard during this later monitoring? 


If the microphone was reactivated and monitored, was 


the information obtained thereby used against plaintiff? 
All these questions are directly relevant to plaintiff’ s cause of action 
and to the question of the damages he has sustained as a result of the 
invasion of his privacy, and they are not disposed of by any disclosure 
or admission by the Government. The Government has remained 
silent on the question of when the microphone was sme: Thus 
there is no indication in the record whether the microphone was ever 
reactivated. In the absence of some statement on these matters there 


is good cause for permitting the plaintiff to obtain discovery of any 


relevant Government documents. 


Conclusion 
For the foregoing reasons, itis respectfully submitted that 

the Government’s claim of privilege in this case) should be denied 
and the district court should be instructed to sone discovery by the 
plaintiff as to when the microphone was removed from the wall of his 
suite. | 
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